Northern Justice Project, LLC
A Private Civil Rights Firm
406 G Street, Suite 207
Anchorage, Ak 99501
Phone: (907) 308-3395; Fax: (866) 813-8645

James J. Davis, Jr., AK Bar No. 9412140

Goriune Dudukgian, AK Bar No. 0506051 MIgeT 5] o _
NORTHERN JUSTICE PROJECT, LLC |4 RUOTINGE B Y I E
406 G Street, Suite 207

Anchorage, AK 99501

(907) 308-3395 (telephone)

(866) 813-8645 (fax)

Email: jdavis@njp-law.com

Email: gdudukgian@njp-law.com

Attorneys for Plaintiff Bobbie McDow
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

BOBBIE MCDOW, )

Plaintiff, g
VS. ; Case No. 3AN-21-05615 CI
LORA REINBOLD, g

Defendant. %

PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

COMES NOW the plaintiff, Bobbie McDow, by and through counsel, the Northern
Justice Project, LLC, and hereby moves, pursuant to Alaska Civil Rule 56(a), for partial
summary judgment on the central legal question in this case: whether the defendant, State
Senator Lora Reinbold, violated art. 1, sec. 5 of the Alaska Constitution by banning Ms.
McDow from the “Senator Lora Reinbold” Facebook page.

Partial summary judgment is appropriate because there are no material disputes of fact
that need to be resolved before the Court rules on this question. Indeed, as a matter of law, it
is clear that (1) State Senator Reinbold was acting as a government actor when she banned

Ms. McDow from the “Senator Lora Reinbold” Facebook page; (2) the “Senator Lora
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Reinbold” Facebook page is a “public forum,” and (3) the banning was driven by Ms.
McDow’s expressed viewpoint and amounted to viewpoint discrimination. Furthermore, even
if the banning was for content-neutral reasons, it was still unconstitutional. And this is all
particularly clear given the stauncher protections for free speech that are enshrined in the
Alaska Constitution vis-a-vis the United States Constitution.

This motion is supported by an accompanying memorandum, an affidavit, exhibits,
and a proposed order.

DATED this _21st day of October, 2021

NORTHERN JUSTICE PROJECT, LLC
Attorneys for Plaintiff

By:_/s/ James J. Davis, Jr.

James J. Davis, Jr., AK Bar No. 9412140
Goriune Dudukgian, AK Bar No. 0506051

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of
the foregoing document was served via email on

Heather M. Brown
Franich Law Office, LLC
104 Kutter Road
Fairbanks, AK 99701
Heather@franich.net
info@franich.net

/s/ Nicholas Feronti 10/21/21
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claims that the page “is separate from the state government” and “the foundations of its
existence are [her] private and sovereign acts,” so she “has every natural right to accept or
dismiss anyone’s opinion, on any issue . . . .”* She argues that the page is not a public forum,
and she is not a government actor when she bans constituents from it, and it is thus legitimate
for her to discriminate against constituents based on their viewpoints.>

In support of these sweeping conclusions, State Senator Reinbold claims that the
“Senator Lora Reinbold” Facebook page was not created by a legislative IT department, is
managed “of her own volition,” is not an “official” state page, is not funded by the state, is
maintained by “personal choice,” and is “not a public park.”

However, these are red herrings that misunderstand the legal standard for what makes
“government action” or a “public forum” vis-a-vis social media. In reality, a Facebook page
can still be a public forum even when operated by “personal choice” or not funded by a
government, and a government official can be a government actor when banning a citizen
from such a page.

Instead, and in accord with actual case law on this issue, what matters is the totality of

circumstances.® That includes things like the page’s title, if it is noted as one of a “government

Id. Ms. Reinbold never explains how or why she is a “sovereign” unto herself.
3 Id. at2 and 12.
4 Id. at 2; see also Supporting Affidavit of Defendant.

5 Davison v. Randall, 912 F.3d 666, 682 (4th Cir. 2019); see also Knight First Amend.
Inst. at Columbia Univ. v. Trump, 928 F.3d 226, 237 (2d Cir. 2019), cert. granted, judgment
vacated as moot sub nom Biden v. Knight First Amend. Inst. at Columbia Univ., 141 S. Ct.
1220 (2021).
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official,” or if the government official also maintained a separate and personal social media
account.’ It also includes whether the page is used as a “tool of governance,” like when it is
used to announce policies, promote a legislative agenda, provide information about official
activities, or post content about matters related to an official’s government office.’

Here, such considerations, and others like them, show that the “Senator Lora
Reinbold” Facebook page is indeed a public forum, and that she is indeed a government actor
when maintaining the page. This is so even if all of her factual claims are true. In turn, when
State Senator Reinbold bans constituents, like plaintiff Bobbie McDow, from the page based
on their viewpoints, that is unconstitutional. This Court should thus grant this motion for
partial summary judgment.

II. STATEMENT OF UNDISPUTED FACTS

State Senator Reinbold has a Facebook page titled “Senator Lora Reinbold,”® which
also notes that Ms. Reinbold is a “government official.”® The page’s stated intent “is to help
educate viewers about issues facing” Alaska.!? The page features a picture of State Senator

Reinbold giving a speech.!! The page is “liked” by thousands of people.'”> The page is

6 Id.
7 Id
8 Motion to Dismiss at Exhibit B.
’ Id
10 Id
1 Id
12 Id
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“followed” by thousands of people.!® The page features people corresponding and debating
about political issues.' The features of the page are made available to all Facebook users.'?

This page was initially created on January 25, 2013, around when Ms. Reinbold was
first elected to the Alaska legislature.'® The page was initially named “Representative Lora
Reinbold,” corresponding with Ms. Reinbold’s election to the Alaska House of
Representatives.!” The page was later renamed “Senator Lora Reinbold” on January 25, 2019,
around when Ms. Reinbold was first elected to the Alaska Senate.!® The “Senator Lora
Reinbold” Facebook page is distinct from Ms. Reinbold’s personal profile, which is titled
“Lora Reinbold,” and was created in July 2009, years before she was elected to office.!®

The “Senator Lora Reinbold” Facebook page includes hundreds of videos, photos,
posts, and comments about political matters.?? For example, the page has videos of Ms.

Reinbold speaking on political matters, like an “official comprehensive response to the

governor,” and “The Reinbold Report” where Ms. Reinbold provides updates about

13 Id
14 Id at Exhibits D, E, F, G, H, L, J, K, L, and N.

15 Id. at Exhibit B (in the defendant’s own screenshot, no restrictions are shown for liking

the page, messaging Ms. Reinbold, or even calling her).

Screenshot verification of this appears in plaintiff’s First Amended Complaint at 5.

17 Id
18 Id
19 Id at 6.

20 Id. at 12-14.
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legislation.?! The page has photographs of political matters, like legislative proceedings,
rallies, Ms. Reinbold speaking in a legislative judiciary committee, or highlights on legislative
documents.?? The page also has posts and comments about political matters, including about
things like State Senator Reinbold asking people to call in and give public testimony about
legislation.?* State Senator Reinbold’s posts on the page have taken place during traditional
work hours.2* The page includes articles about political matters.2’ Ms. Reinbold has directly
responded to questions on the page about legislative issues, for instance about the state’s
legislative council 28

State Senator Lora Reinbold’s staff has monitored communication on the page, and
responded with outreach to constituents on Alaska State Legislature letterhead.?’

Typically, people can interact with the “Senator Lora Reinbold” Facebook page by
“liking” posts on the page, responding to posts with emojis, commenting on the page’s posts,

reading comments of others, responding to comments of others, and reading those responses.?

21 Id at7.
22 Id at 8.
23 Id at 9.

Id. (showing a timestamp of 1:40 pm).

25 Id at 17.
26 Id at 13.
27

Motion to Dismiss at Exhibit M; see also id. at page 5 (“On social media Plaintiff
indicated that she wanted Defendant to work on domestic violence issues. Defendant [then]
made Plaintiff aware of a domestic violence work group [via a letter]”).

28 First Amended Complaint at 9-13.
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Posts on the page have generated thousands of comments and replies.?’ People can also
interact with the page by directly messaging Ms. Reinbold.>

Bobbie McDow is a constituent of Ms. Reinbold,?! and has used the “Senator Lora
Reinbold” Facebook page.’? She has commented on State Senator Reinbold’s posts on the
page,** and has responded and replied to comments and posts made by others on the page.3*
She has responded to posts made by State Senator Reinbold on the page by “liking” the posts.?’
She has also responded to comments by other people, besides State Senator Reinbold, on the
page by “liking” those comments.*®

On April 29, 2021, Ms. McDow was banned from the “Senator Lora Reinbold”
Facebook page.?” This banning occurred after, among other things, Ms. McDow critiqued

State Senator Reinbold’s position against wearing masks during the COVID-19 pandemic.3®

2 Id at 12.

30 Id at 13.

3 Affidavit of Bobbie McDow in Support of Plaintiff’s Motion for Partial Summary
Judgment (hereinafter “McDow Aff.”) at 1.

32 Id. at 2.

33 Id. at 3.

34 Id at {4.

3 Id. at 95.

36 Id. at 6.

37 Id. at §7; Motion to Dismiss at 4.

38 McDow Aff. at 8.
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According to Facebook, “[w]hen you ban someone from your Page, they’ll . . . no
longer be able to publish to your Page, like or comment on your Page’s posts, message your
Page or like your page.” When State Senator Reinbold banned Ms. McDow from the
“Senator Lora Reinbold” Facebook page, this is what happened: Ms. McDow was no longer
able to like or comment on posts by State Senator Reinbold, or on comments that others posted
on the page.*® She was also no longer able to access the “message” option on the page.*! Her
past comments and replies were also removed or hidden from the page.*?

A full and fair exchange of ideas on the current pandemic is important to an informed

polity,®3 and is literally a matter of life and death in our community.*

3% See  Facebook  “Help  Center,” which can be  viewed at
https://www.facebook.com/help/185897171460026 (last accessed October 19, 2021).

40 McDow Aff. at 9.
41 Id
42 Id

4 See, e.g., Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J, dissenting)
(“[TThe ultimate good desired is better reached by free trade in ideas — that the best test of
truth is the power of the thought to get itself accepted in the competition of the market, and
that truth is the only ground upon which their wishes safely can be carried out. That at any
rate is the theory of our Constitution.”).

44 See, for example, articles from the Anchorage Daily News attached as Exhibit 1,

including headlines like “State reports new record for hospitalizations” (September 9, 2021),
“Rural hospitals struggle to transfer patients as COVID-19 hospitalizations hit new high”
(September 12, 2021), “Hospital numbers, at all-time high, don’t tell the whole story”
(September 13, 2021), “State’s largest hospital rationing care under crisis standards”
(September 15, 2021), “State’s COVID-19 case rate is now highest in nation” (September 22,
2021), “Crisis standards of care activated for entire state” (September 23, 2021), “Alaska hits
new daily record with over 1,200 COVID-19 cases reported” (September 23, 2021), “Crisis
standards of care now active for 20 facilities” (October 3, 2021), and “Hospitals in flux with
near-record patient numbers (October 5, 2021).
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III. ARGUMENT AND AUTHORITIES

A. The Applicable Legal Framework.

It is well-settled that government officials cannot impose viewpoint-based or other
overbroad restrictions on speech in public forums.* It is also well understood that social
media, and Facebook in particular, are now essential forums for public speech.*® Here, the
legal question is whether State Senator Reinbold violated art. 1, sec. 5 of the Alaska
Constitution by banning Ms. McDow from the “Senator Lora Reinbold” Facebook page.

Courts have approached this question in three steps by determining: 1) if the official
was acting as a government actor; 2) if the social media page at issue is a “public forum;” and
3) if the banning was driven by a plaintiff’s viewpoints.*” These steps are addressed below,

followed briefly by two other considerations that also bode against Ms. Reinbold.

45 See, e.g., Vogler v. Miller, 651 P.2d 1, 5 (Alaska 1982) (“[O]nly a regulation which
impinges on the right to speak and associate to the least degree possible consistent with the
achievement of the state's legitimate goals will pass constitutional muster.”); Alaskans for a
Common Language, Inc. v. Kritz, 170 P.3d 183, 205 (Alaska 2007) (“It is exceedingly rare
that any law restricting speech based on its content or viewpoint will be upheld, for the United
States Supreme Court has stated that ‘[c]ontent-based regulations are presumptively invalid.’
Such restrictions are subject to the strictest scrutiny, and ‘only a regulation which impinges
on the right to speak and associate to the least possible degree consistent with the achievement

of the state's legitimate goals will pass constitutional muster,”) (citing RA.V. v. Cify of 5.
Paul, 505 U.S. 377,382 (1992)); see also Lamb’s Chapel v. Center Moriches Union Free Sch.
Dist., 508 U.S. 384, 394 (1993) (“|T]he First Amendment forbids the government to regulate
speech in ways that favor some viewpoints or ideas at the expense of others.”); Rosenberger
v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 (1995) (holding that the government
may not “discriminate against speech on the basis of ... viewpoint.”)).

46 Packingham v. North Carolina, 137 S. Ct. 1730, 1737 (2017) (noting that social media
platforms, like Facebook, are the “modemn public square” and provide “perhaps the most
powerful mechanisms available to a private citizen to make his or her voice heard.”).

4 Faison v. Jones, 440 F. Supp. 3d 1123, 1132-36 (E.D. Cal. 2020) (granting injunction
to unblock users via analysis of state action, public forum, and viewpoint discrimination).
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B. State Senator Reinbold Operates the “Senator Lora Reinbold” Facebook
Page as a Government Actor and Not a Private Speaker.

A totality of the circumstances determines if conduct is government action.*® For an
act to be government action, there must be a sufficient nexus between the state and the act.*’

The U.S. Supreme Court and Alaska Supreme Court have yet to address government
action vis-a-vis a government official blocking a citizen on social media. However, other
courts recently addressed the issue, including the Second and Fourth Circuits. Those two cases
are recapped below, followed by an analysis of why Ms. Reinbold is a government actor here.

In Knight First Amend. Inst. at Columbia Univ. v. Trump, the Second Circuit decided
whether Donald Trump was a government actor or private citizen when he banned people
from a private Twitter account that he established before he ran for office.”® In its analysis,
the Court found that Mr. Trump used the account to announce, describe, and defend his
policies; to promote his legislative agenda; to announce official decisions; to challenge media
coverage; and to interact with members of the public about his policies.”! Given these factors,

the court held that Mr. Trump was a government actor vis-a-vis his private Twitter account:

Here, a public official and his subordinates hold out and use a social media

account open to the public as an official account for conducting official
business. That account has interactive features open to the public, making

48 Skinner v. Ry. Labor Executives’ Assoc.,489 U.S. 602, 614-15 (1989). Note that courts
often use the terms “government action” or “state action” interchangeably.

49 Jackson v. Metro. Edison Co., 419 U.S. 345, 351 (1974); see also L.P. v. Marian
Catholic High Sch., 852 F.3d 690, 696 (7th Cir. 2017) (quoting Lugar v. Edmondson Oil Co.,
457 U.S. 922, 937 (1982)).

50 928 F.3d 226, 231 (2d Cir. 2019), cert. granted, judgment vacated as moot sub nom.
Biden v. Knight First Amend. Inst. at Columbia Univ., 141 S. Ct. 1220 (2021).

51 Id
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public interaction a prominent feature of the account. These factors mean that
the account is not private. See generally Rosenberger v. Rector & Visitors of
Univ. of Virginia, 515U.S. 819, 830, 115 S. Ct. 2510, 132 L. Ed. 2d 700 (1995)
(applying the same principles to “metaphysical” forums as to those that exist
in “a spatial or geographic sense™); see also Davison v. Randall, 912 F.3d 666,
680 (4th Cir. 2019) (holding that a public official who used a Facebook Page
as a tool of her office exercised state action when banning a
constituent); Robinson v. Hunt Cty., Texas, 921 F.3d 440, 447 (5th Cir. 2019)
(finding that a government official’s act of banning a constituent from an
official government social media page was unconstitutional viewpoint
discrimination). Accordingly, the President excluded the Individual Plaintiffs
from government-controlled property when he used the blocking function of
the Account to exclude disfavored voices.*?

The Fourth Circuit case of Davison v. Randall,>® cited by Knight, is also instructive.
There, the chair of a county board banned a constituent from her “Chair Phyllis J. Randall”
Facebook page, because the constituent posted criticisms.>® When the constituent sued, the
government official argued, as Reinbold does here, that the First Amendment did not apply
because she was acting as a private citizen.’> The Fourth Circuit found that this argument
elevated form over substance and, after considering the totality of circumstances, rejected it:

In the context of an alleged First Amendment violation, in particular, this Court

has found that a challenged action by a governmental official is fairly

attributable to the state when “the sole intention” of the official in taking the

action was “to suppress speech critical of his conduct of official duties or

fitness for public office.”

Here, after thoroughly analyzing the totality of the circumstances surrounding
Randall’s creation and administration of the Chair’s Facebook Page and

banning of Davison from that page, the district court concluded that Randall
acted under color of state law. We agree.

52 Id
>3 912 F.3d 666, 680 (4th Cir. 2019).
>4 Id at 675.

55 Id. at 679.
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Randall created and administered the Chair’s Facebook Page to further her
duties as a municipal official. She used the Chair’s Facebook Page “as a tool
of governance”: through the Chair’s Facebook Page, Randall provides
information to the public about her and the Loudoun Board’s official activities
and solicits input from the public on policy issues she and the Loudoun Board
confront.

For instance, Randall used the Chair’s Facebook Page to inform the public
about serious public safety events and to keep her constituents abreast of the
County's response to a snowstorm and to coordinate snow removal activities.

And, as the district court correctly emphasized, Randall swathe[d] the [Chair’s
Facebook Page] in the trappings of her office. Among other things, (1) the title
of the page includes [Randall]'s title; (2) the page is categorized as that of a
government official; (3) the page lists as contact information [Randall]’s
official County email address and the telephone number of [Randall]’s County
office; (4) the page includes the web address of [Randall]’s official County
website; (5) many—perhaps most—of the posts are expressly addressed to
“Loudoun,” [Randall]'s constituents; (6) [Randall] has submitted posts on
behalf of the [Loudoun Board] as a whole; (7) [Randall] has asked her
constituents to use the [Chair’s Facebook Page] as a channel for “back and
forth constituent conversations™; and (8) the content posted has a strong
tendency toward matters related to [Randall]'s office.

Hekck

Put simply, Randall clothed the Chair’s Facebook Page in “the power and
prestige of h[er] state office,” Harris, and created and administered the page to
“perform[] actual or apparent dutfies] of h[er] office.”

That Randall’s ban of Davison amounted to an effort “to suppress speech
critical of [such members’] conduct of [their] official duties or fitness for
public office” further reinforces that the ban was taken under color of state
law. Considering the totality of these circumstances, the district court correctly
held that Randall acted under color of state law in banning Davison from the
Chair's Facebook Page.>®

56 Id. at 680-81 (citations omitted). See also Attwood v. Clemons, 818 F. App’x 863, 867
(11% Cir. 2000) (following Davison and Knight and declining to dismiss a free speech claim
when a government official, who “adorn[ed] his social media accounts with all the trappings
of his state office,” blocked a user from accessing that account).

PLAINTIFF’'S MEMORANDUM IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT
MecDow v. Reinbold, Case No. 3AN-21-05615 CI
Page 11 of 21




Northern Justice Project, LLC

A Piivate Civil Rights Firm
406 G Street, Suite 207
Anchorage, Ak 99501
Phone: (907) 308-3395; Fax: (866) 813-8645

Here, as in Knight and Davison, the totality of circumstances show that State Senator
Reinbold was a government actor when banning Ms. McDow from the “Senator Lora
Reinbold” Facebook page. Among other things:

1. The Facebook page is titled “Senator Lora Reinbold™>’

2. The page was categorized as that of a “government official.”>®

3. The page’s stated intent “is to help educate viewers about issues facing” Alaska.*

4. The page features a picture of State Senator Reinbold giving a speech.

5. The page features people corresponding and debating political issues.®!

6. The page is “liked” by thousands of people.®?

7. The page is “followed” by thousands of people.%?

8. State Senator Lora Reinbold’s staff monitors communication on the page and does
so to coordinate outreach to constituents on Alaska State Legislature letterhead.%*

9. The features of the page are made available to all Facebook users.5

57 Motion to Dismiss at Exhibit B.

58 Id
59 Id
60 Id

61 Id. at Exhibits D, E, F, G, H, 1, J, K, L, and N.
62 Id. at Exhibit B.
63 ]d.

64 Id. at Exhibit M; see also id. at page 5 (“On social media Plaintiff indicated that she
wanted Defendant to work on domestic violence issues. Defendant [then] made Plaintiff aware
of a domestic violence work group [via a letter]™).

65 Id. at Exhibit B (in the defendant’s own screenshot, no restrictions are shown for liking
the page, messaging Ms. Reinbold, or even calling her).
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10. The page was created on January 25, 2013, around when Ms. Reinbold was first
elected to the Alaska House of Representatives. It was initially titled
“Representative Lora Reinbold” to correspond with that service.®

11. The page was renamed “Senator Lora Reinbold” on January 25, 2019, around
when Ms. Reinbold was first elected to the Alaska Senate.®®

12. The page is distinct from Ms. Reinbold’s personal profile, which is titled “Lora
Reinbold,” and was created in July 2009, years before she was elected to office.®®

13. The page includes videos of political matters, such as an “official comprehensive

response to the governor,” and such as “The Reinbold Report,” where Ms.
Reinbold provides updates about legislation.”®

14. The page includes photographs of political matters, like of legislative proceedings,
rallies, Ms. Reinbold speaking, or highlights on legislative documents.”!

15. The page includes posts and comments about political matters, including about
things like asking people to call in and give public testimony about legislation.”

16. Ms. Reinbold’s posts on the page can take place during traditional work hours.”®

17. The page includes articles about political matters.”*

18. Ms. Reinbold has directly responded to questions on the page about legislative
issues, for instance about the state’s legislative council.”®

66

67

68

69

70

71

72

73

74

75

Screenshot verification of this appears in plaintiff’s First Amended Complaint at 5.
Id.

Id.

Id .at 6.

Id at7.

Id. at 8.

Id. at 9.

Id. (showing a timestamp of 1:40 pm).

Id at 17.

Id at 13.
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Ms. Reinbold may retort, as in her motion to dismiss, by claiming that the page was
not created by a legislative IT department, is operated “of her own volition,” or is not “funded”
by the state.”® Yet even ignoring the problems with such rationalizations in themselves (like
how “volition” is meaningless in this context, or how Facebook is free and does not have to
be “funded” by anyone in the first place), none of these quips alter the totality of
circumstances. For example, in Knight, it is not as if the U.S. government had forcibly created
or paid for Mr. Trump’s Twitter via a federal IT department; rather, the account was created
by Mr. Trump — by his own volition — before he took office, and none of that invalidated
constitutional protections for free speech.

At bottom, there is no dispute that State Senator Reinbold has swathed the “State
Senator Reinbold” Facebook page in the trappings of her public office. The page was only
created when she was elected to office, it has been named accordingly, and its use and
voluminous content — and exchange of ideas — has been thoroughly consistent with the same.

C. The “Senator Lora Reinbold” Facebook Page is a Public Forum.

Beyond Ms. Reinbold being a government actor, this Court must also decide the

related question of whether the “Senator Lora Reinbold” Facebook page was a “public forum.”

A public forum is a “place or channel of communication for use by the public at large for
assembly and speech, for use by certain speakers, or for the discussion of certain subjects.””’

Nor are public forums limited to physical spaces, like parks or sidewalks. Indeed, the

U.S. Supreme Court has already analogized social media sites, like Facebook, to “traditional”

76 Defendant’s Motion to Dismiss at 2.

7 Cornelius v. NAACP Leg. Def. Fund, 473 U.S. 788, 802 (1985).
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public forums, characterizing the internet as “the most important place for the exchange of
views.”’® When deciding if social media sites are public forums, courts have adopted a similar
analysis to the government actor question address above. As the Knight court explained:

To determine whether a public forum has been created, courts look to the
policy and practice of the government as well as the nature of the property and
its compatibility with expressive activity to discern the government’s intent.
Opening an instrumentality of communication for indiscriminate use by the
general public creates a public forum. The Account was intentionally opened
for public discussion when the President, upon assuming office, repeatedly
used the Account as an official vehicle for governance and made its interactive
features accessible to the public without limitation. We hold that this conduct
created a public forum.”

Davison is also instructive on the consideration of social media as a public forum:

Although neither the Supreme Court nor any Circuit has squarely addressed
whether, and in what circumstances, a governmental social media page—like
the Chair’s Facebook Page—constitutes a public forum, aspects of the Chair’s
Facebook Page bear the hallmarks of a public forum. Randall intentionally
open[ed the public comment section of the Chair's Facebook Page] for public
discourse, inviting “ANY Loudoun citizen” to make posts to the comments
section of the Chair’s Facebook Page—the interactive component of the
page—"on ANY issues, request, criticism, complement or just your thoughts.”
Randall placed no restrictions on the public’s access to the page or use of the
interactive component of the Chair’s Facebook Page. And, in accordance with
Randall’s invitation, the public made numerous posts on matters of public
concern.

The Chair’s Facebook Page also is “compatib[le] with expressive activity.
“Congress [has] recognized the internet and interactive computer services as
offering 'a forum for a true diversity of political discourse, unique opportunities
for cultural development, and myriad avenues for intellectual activity.”” Zeran
v. Am. Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997) (quoting 47 U.S.C. §
230(a)(3)); ¢f- Bland, 730 F.3d at 386 (finding post to campaign Facebook

78 Packingham, 137 S. Ct. at 1735-36 (“In short, social media users employ these

websites to engage in a wide array of protected First Amendment activity on topics ‘as diverse
as human thought.’”) (quoting Reno v. American Civil Liberties Union, 521 U.S. 844, 870
(1997)).

” Knight, 928 F.3d at 237 (internal citations and quotation marks omitted).
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page “constituted pure speech”). And the Supreme Court recently analogized

social media sites, like the Chair’s Facebook Page, to “traditional” public

forums, characterizing the internet as “the most important place[] (in a spacial

sense) for the exchange of views.” Packingham v. North Carolina, 137 S. Ct.

1730, 1735, 198 L. Ed. 2d 273 (2017). An “exchange of views” is precisely

what Randall sought—and what in fact transpired—when she expressly invited

“ANY Loudoun citizen” to visit the page and comment “on ANY issues,” and

received numerous such posts and comments. %

Here, as in Knight and Davison, the “Senator Lora Reinbold” Facebook Page is a
public forum. Many factors noted in the above analysis, of whether Ms. Reinbold was a
government actor, apply with equal force on this issue. The plaintiff thus incorporates them
here. For the sake of thoroughness, some particularly salient factors are worthy of repetition:

The page is open to and viewable by the public.®! The page is “followed” and “liked”
by thousands.®? The page involves people exchanging views on political matters, “liking” and
commenting on posts about the same, responding to such posts, and commenting on such posts
by others.®> Posts on the page have generated voluminous comments and replies about
political matters.¥ And Ms. Reinbold has used the page to announce official legislative
business, and to directly respond to questions from people about legislative issues.?’

As such, the “Senator Lora Reinbold” Facebook page is like a town square, enabling

robust political discourse on topics of public concern. As in Davison, Ms. Reinbold regularly

80 Davison, 912 F.3d at 682 (some internal citations omitted).

81 Motion to Dismiss at Exhibit B.

82 Id

83 Id. at Exhibits D, E, F, G, H, 1, J, K, L, and N.
84 [d

85 Screenshot verification of this appears in plaintiff’s First Amended Complaint at 13.
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posts about matters of public concern, does so in a variety of media, and has maintained open
public comment — and an open exchange of ideas — about the same. This Court should thus
find that the Page is a “public forum™ for free speech purposes.

Ms. Reinbold, for her part, has argued:

It is Defendant’s personal choice to maintain the page, and to communicate on

it with her viewers, when she desires to and as she sees fit to do, or not to do.

It is her page, not a public park, or governmental forum, where anyone can do

or say whatever they wish. Defendant’s page is not an official way to

communicate with her.%

These conclusory notes, however, do not address the actual legal factors that determine
if the page at issue is a public forum. Indeed, a public forum does not cease to be public just
because it was created by “personal choice.” After all, it takes “personal choice” to build a
sidewalk, but that does not sap it of its public qualities. Nor does a public forum, whether a
sidewalk or website, cease to be public forum just because a government official quips that it
“is not a public park.” Such proclamations are beside the point, and at odds with the law.

D. State Senator Reinbold Engaged in Illegal Viewpoint Discrimination.

The law creates a bright line: “If the Account is a forum—public or otherwise—
viewpoint discrimination is not permitted by the government.”®” Or, as Davison explained:

Viewpoint discrimination . . . is prohibited in all forums. Viewpoint
discrimination . . . targets not subject matter, but particular views taken by
speakers on a subject. Viewpoint discrimination is apparent, for example, if a
government official’s decision to take a challenged action was impermissibly
motivated by a desire to suppress a particular point of view. 38

86 Defendant’s Motion to Dismiss at 7.

87 Knight, 928 F.3d at 237.

88 Davison, 912 F.3d at 687 (internal citations and quotation marks omitted).
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Despite opening a public online forum for the exchange of information, Ms. Reinbold
selectively deleted comments from the forum and banned various constituents, Ms. McDow
being but one of them.¥ Indeed, on April 29,2021, Ms. McDow was banned from the “Senator
Lora Reinbold” Facebook page. This banning included Ms. McDow no longer being able to
like or comment on posts by State Senator Reinbold, or on comments that others posted on
the page.’’ Ms. McDow was also no longer able to access the “message” option on the page,
and her past comments and replies were also removed or hidden from the page.”?

Moreover, this banning occurred after, among other things, Ms. McDow critiqued
State Senator Reinbold’s position against wearing masks during the COVID-19 pandemic.>
This is undisputed. In State Senator Reinbold’s own Motion to Dismiss, she includes exhibits
of various comments and posts by Ms. McDow on the “Senator Lora Reinbold” Facebook
page, and acknowledges that she blocked Ms. McDow over such comments.® For instance,
one of those exhibits shows Ms. McDow critiquing State Senator Reinbold for “rebelling

against her fellow law maker’s rules,” and then posting an article titled “An Alaska legislative

89 Screenshot verification of the banning of the plaintiff, and the deletion of her

comments, appears in plaintiff’s First Amended Complaint at 19-24. Ms. Reinbold has also
admitted to blocking Ms. McDow. See Motion to Dismiss at 4.

90 McDow Aff. at §7; see also Motion to Dismiss at 4.

o McDow Aff. at 9.

92 ]d
93 Id
o4 Id. at 8.

% Motion to Dismiss at 3-4, citing Exhibits D, E, F, G, H, I, ], K, and L.
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aide’s severe COVID-19 has heightened Senate reaction to anti-mask.”®® Or, in another
exhibit, Ms. McDow is shown commenting to ask State Senator Reinbold to “[p]lease comply
with [her] fellow [legislators’] rules regarding COVID.”"

As such, State Senator Reinbold restricted Ms. McDow’s access to the “Senator Lora
Reinbold” Facebook Page not as a fluke, but because Ms. McDow had the temerity to critique
Ms. Reinbold’s position on the Covid pandemic and mask wearing. This is the definition of
viewpoint discrimination.

E. Reinbold’s Actions Were Unconstitutional Even if Content-Neutral.

Moreover, even if Reinbold’s banning of Ms. McDow was not based on viewpoint: she
still violated the Alaska Constitution. Indeed, even content-neutral restrictions are subject to
intermediate scrutiny and must be narrowly tailored to serve a significant governmental
interest and leave open ample alternative channels for communication of the information.”®

Further, “a content-neutral regulation does not necessarily fall with random or equal
force upon different groups or different points of view.”?® Instead, a “content-neutral
regulation that restricts an inexpensive mode of communication will fall most heavily upon

relatively poor speakers and the points of view that such speakers typically espouse.”!% As

% Id. at Exhibit L.

97 Id. at Exhibit K.

% Alaskans for a Common Language, 170 P.3d at 205 (noting that the restrictions are

only “valid provided that they are justified without reference to the content of the regulated
speech, that they are narrowly tailored to serve a significant governmental interest, and that
they leave open ample alternative channels for communication of the information.”).

% Clarkv. Cmty. for Creative Non-Violence, 468 U.S. 288, 314 (1984).
100 Id

PLAINTIFF’S MEMORANDUM IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT
McDow v. Reinbold, Case No.3AN-21-05615 CI
Page 19 of 21




Northern Justice Project, LL.C
406 G Street, Suite 207
Anchorage, Ak 99501
Phone: (907) 308-3395; Fax: (866) 813-8645

A Private Civil Rights Firm

such, as Facebook is the quintessential inexpensive mode of communication and expression,
limiting access to government officials’ Facebook pages would specifically burden the efforts
of the relatively disadvantaged or marginalized to convey their political ideas.

Here, no significant governmental interest would be served by arbitrarily banning
individuals from participating in an online public forum. Today, social media represents
perhaps the most significant channel for communication of information about public matters;
there is simply no adequate alternative. Thus, under either strict or intermediate scrutiny, the
challenged action is not sufficiently tailored to achieve any permissible governmental interest.

F. The Alaska Constitution is Even More Protective of Free Speech than the
Above-Mentioned Federal Case Law.

Finally, Alaska’s Constitution is more highly protective of free speech and association
than the United States Constitution.'®! Indeed, in the specific areas of free speech and
association, the Alaska Supreme Court has often held that the protections of the Alaska
Constitution are broader than those recognized under the federal constitution.!%? Thus, even if
this was a closer case — even if the strong decisions in Davison and Knight did not already

reveal State Senator Reinbold’s actions to be thoroughly unconstitutional — those decisions

101 Club Sinrock, LLC v. Municipality of Anchorage, 445 P.3d 1031, 1037 (Alaska 2019)
(quoting Baker v. City of Fairbanks, 471 P.2d 386, 402 (Alaska 1970)) (“[W]e are free, and
we are under a duty, to develop additional constitutional rights and privileges under our Alaska
Constitution if we find such fundamental rights and privileges to be within the intention and
spirit of our local constitutional language and to be necessary for the kind of civilized life and
ordered liberty which is at the core of our constitutional heritage.”)

12 See e.g., Club Sinrock, LLC v. Municipality of Anchorage, 445 P.3d 1031, 1037
(Alaska 2019); Vogler v. Miller, 651 P.2d 1, 3-6 (Alaska 1982); Breese v. Smith, 501 P.2d
159, 166-72 (Alaska 1972); Wickwire v. State, 725 P.2d 695, 703 (Alaska 1986); Alaskans for
a Common Language v. Kritz, 170 P.3d 183, 198 (Alaska 2007).
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would be but a baseline for the stronger protections enshrined in our state’s constitution,
which only makes it all the clearer that State Senator Reinbold has violated the law.
IV. CONCLUSION

At bottom, State Senator Reinbold was acting as a government actor when she banned
Ms. McDow from the “Senator Lora Reinbold” Facebook page. Moreover, the page is a
“public forum,” and the banning was driven by Ms. McDow’s expressed viewpoint.
Furthermore, even if the banning was for content-neutral reasons, it was still unconstitutional.
This is all particularly clear, given the stauncher protections for free speech that are enshrined
in the Alaska Constitution vis-a-vis the United States Constitution. Thus, for all the foregoing

reasons, Ms. McDow requests that this Court grant this motion for partial summary judgment.

DATED this _21st day of October, 2021

NORTHERN JUSTICE PROJECT, LLC
Attorneys for Plaintiff

By:_/s/ James J. Davis, Jr.
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Such guidelines, considered a worst-case
Scenario, help hospitals make difficult de-
cisions including rationing care,

State officials and hospital administra-
tors heré say they are watching the situ-
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Health officials say COVID-19 Is “every-
where”: moving through famiiies, schools
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settings where transmission is high and
getvaccinated, .

Two villages in the Yitkon-Ruskokwim
Delta — Emmonak and Kwethluk — an-
nounced lockdowns this week after multi-
ple cases were reported in those commu-
nities. By Wednesday, at least 39 active
cases had been reported in Kwethluk and
seven in Emmonak, according to a spokes-
woman with the Yukon-Kuskowkim Health
Corporation, . B
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unvaccinated people. - .
Nationally, unvaceinated people are
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"And once hospitalized, vaccines tend to
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136 COVID-positive peaple hospitalized in
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S, the state’s vaccination rates are
slowing, Alaska last week saw a 21% in-
crease in vacecinations compared to a
month ago, down from a 46% increase the
weekbefore, according to state data.

A state health department survey in
June and July found that only 15% of just
over 900 unvacecinated respondents said
they definitely or probably planned fo get
the shot. Another 42% answered “definite-
1y not” and were more likely fo see them-
selves at no risk of severe illness from
COVID-19,

Last winter, when COVID-19 vaccina-
tons first became available, Alaska led the
nation in shots administered per capita,
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to a strong tribal health presence in many
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healtheare workers and older Alaskans
and who were particularly vulnerabie,

By summey, the state had fallen be-
hind. As of Wednesday, Alaska ranked 33rd
among states for per capita vaccination
rates. About 61% of eligible Alaskans had
gotten at least one dose of vaccine and
55.8% were fully vaccinated. ‘ .
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Even non-COVID patients
can't always find a bed
' because hospitals are
pushing maximum capacity.

Zaz Hollander .
Anchorage Dally News -

Alaska’s larger, urban hos-
pitals are so erowded with
COVID-19. patients that some
smaller, outlyirig facilities are
struggling to transfer seriously ill
people or scrambling to care for
theminplace. = . -

Surging COVID-19 cases
around the state continued this
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week with no sign of hitting a
peak as the highly infectious del-
ta variant continues to drive new
cases and hospitalizations, Hospi-
tals, especially in Anchorage and
Mat-Su, deseribe a erisis-level ,

..

crush of staffing shortages and
complicated coronavirus patient
cases,

The state on Friday reported
fwo more deaths of people with
the virus —an Anchorage woman

HEVIN POWELL / Anclioraga Dally Nesss .

in her 40s and a Dillingham-area
man In his 70s — and hit another
new record for COVID-19 hospi-
talizations, according fo the Alas-
ka Deparirent of Health and So-
cial Services dashboard. A total of

, 'gle to transier patients
) hospitalizations

444 Alaskans have died with the
virus, as well as 14 people from
out of state.

Hospitals such as those in
Kodiak, Nome and Bethel are
encountering unprecedented
challenges as coronavirus-relat-
ed capacity problems down the
line ripple into a domino effect of
stalled transfer requests,

Nome’s hospltal doesn’t even
have any COVID-19 patients, but
it still faces “a COVID problem,”
as Dr. Tim Liemaire, a familyprac-
titioner and member of the Nor-
ton Sound Health Corp. incident

See HOSPITALS, A4
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sramand team, put it, “We
or't have COVID here but
e can't get our regular
atients ... care because of
OViDeverywhere else.”

Trying to move patients
ith heart attacks, strokes
¢ injuries from four-wheel-
¢ -accidents, Norton Sound
egional Hospital some-
mes has to call three or
r facilities to find an open
¢ * atleast once moving a
2nkall the way to Seattle

B )

rgetthemintoan ICU, .~

Lemaire participates in
new statewide daily morn-
g call that health officials
st. Triday’s call was not
1couraging, especially the
2ws from Anchorage; full
tensive-care units, with
OVID-positive patients
- half the beds; surgery
ecovery areas used for
OVID patients; patients

iJd in the ER because reg-

arbeds were full.

“Man, it's bleak,” he said.
.dn Xodiak, hospital of-
sials during a briefing
hursday said they initi-
ad “surge” plans for all

nttypes in response to
inued transfer delays
I non-COVID patients
id the possible inability
=do any transfers in the
fiive, Typically, that can

ean bracing to handle .

anplex patients who can’t
it care elsewhere,
Bethel’s Yukon-Kuskok-
m Delta Regional Hos-
tal has some COVID-19
itients, but providers
merally care for them in
mse, Yukon-Kuskokwim
2aith Coxp. chiefofstaff Dy,
lenHodges said Friday,
It’s the others — cardiac
tients, car wreck victims,
.ople with potentially fa-
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Alett levels are
calculated from the
number of reported
cases aver the past
7 days per 100;000
Alaskan resldents In
each borough or
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Ventilator capacity

rted a5 of tho prsvious day, Not ol focliilles mpy 12pon reslits coch doy,
5 Crilica] Acceas Hospitals (CAH) and Generni Actrla Carg Hospitale (GACH),
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them to go if they get seri- faster than expetted.

ously injured. “It’s a challenge for these
'The only thing that will small rural communities

reduce the pressure on the that have never had to deal

system is for case counts to with this level of illness be-

go down, Hodges said. fore, at this level,” he said,
“It feels like there’s this ~ As of Thursday, there

world inside the hospital
and those of us who work
in health care of desper-
ation and helplessness,”
she said. “And then there’s

were 208 people hospital-
ized with the virus in Alas-
ka, a mefeorle rise of more
than 1,200% since Jate June,
when there were fewer than

ancther world out there of " 20 COVID-positive patients.

people who maybe dont
understand or realize how
dire the situation is.”

Hospifals say those
nwumbers are likely an un-
dercount of the trute impact

by sublmcling ond ICD Bed counts,
HEVIN POWELL / Anchomogs Daly tews

those infections tend to
be less severe, health of-
ficials say. Between Janu-
ary and early September,
there were 17 deaths, 105

- hospitalizations and 6,378

breakthrough cases among
vacecinated Alaskans 12
and over; according to pro-
visional state health data,
That’s out of a total of 131
deaths, 894 Hospitalizations
and 33,039 cases over the
same time period.

Unlike the state’s last
COVID-19 wave, in which

QLU DTALE STl WD youl pul

imvaccinated, aceording to
hospital data, A state report
in July foound unvaccinated
Alaskans were 7 times as
likely to he hospitalized as
vaccinated people.

The sfate also reported
702 new cases on Friday,
677 of th.ern residents, Offi-
clals hawve said a backlog in
reporting means it's likely
there are more cases than
those reported daily,

Alaska in March became
the most vaccinated state
in the eountry, thanks to
an aggressive tribal health
campaign and heavy in-
terest fiom seniors, But
now the state’s vaecination
rates have slowed. The

S Alaska Chamber and state

health department last
week latznched a vaccina-
tion sweepstakes to run
through ©Octoberinhopes of
increasimgrates, -

As of Friday, 61.6% of
eligible .Alaskans had re-
ceived at least one dose and
56.1% wexe considered fully
vaccinated.

President Joe Biden’s
announcement Thursday
calling fex coronavirus vac-
cines or rigorous testing for
larger huisinesses as a way
to conirol the pandemic
met withh immediate criti-
cism froma Alaska Gov. Mike
Dunleavy and Anchorage
Mayor Dave Bronson,

On Friday, Dunleavy
criticized the Biden plan
but said the vaceine is the
most effective way to fight
the pandemie.

“t is elear from the da-
ta and empirical evidence
over the last year that the
vaecine &s the most effec-
tive way Lo fight Covid-19,”
Dunleavy said in a written
statement. “From what we
are seeing in our hospitals,
the very i1l are mostly those
who are unvaccinated, As
governor, and as someone

been vaccinated, X will con-
tinue to recommend that
Alaskans speak to their
healtheare providers and
discuss the merits of the
vaceine based on thefr indi-
vidual healtheare needs,
“With that said, President
Biden's attempt to force vac-
cinations is ill conceived,
divisive, and un-American.

Af a time in which we are

called to work together,
forced medical procedures
run counter to our collective
sense of fairness and liberty.
My administration is aggres-
sively identifying every tool
af our disposal to protect the
inherent individual rights of
all Alaskans.”

The state’s seven-day
average test positivity rate
— positive tests out of total
performed — was 8.98%, a
near all-{ime high. Health
officials say auything over
5% indicates the need for
more festing,

State health officials this
weelk said they're talking
with providers in other
states, including North Ida-
ho, where officials recent-
ly issued crisis standards
of care to help ration care
amid scarce resourees,

The fact that those con-
versations are even hap-
pening is shocking, said
Jared Kosin, president
and CEO of the Alaska
State Hospital and Nursing
Home Association.

“That should never be
discussed in our lifetime,
absent for mass casualty
events over a short period
of time,” Kosin said Friday.
“The fact we are contem-
plating integrating that into
our care response is un-
fathomable. I hope people
realize that,”

Reparter Morgan Irakow contributed
to this story,
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Chugach Electric Association is looking for members
interested in serving on a Member Advisory Coupcil
{MAC), The MAC would advise the hoard asanad
hoe committee on issues impacting the member-
owned cooperative,

Thisis an Opportunity for interested members to
become involved in their cooperative, learn about
issues the board and management are considering,
and how the board works with the management of
Chugach,

Members Interested in apolving frr an ammmiooe. -
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xact same thing and getting paid for
" she said)

She is one of the state’s top trail
nd mountain runners, and in recent
reeks she fashioned back-to-back fri-
amphs.

She seta courserecord in the Res-
rrection Pass 50-mile race on the
‘enai Peninsula on July 31 and four
reeks later ran the eighth-fastest

Ly u.
months earlier - she placed sixth.
Inokuina could fill 2 serapbook
with press clippings from the last
couple of years. In 2020, she won the
Resurrection Pass 50-miler as arook- |i&
ie and ran the eighfh-fastest wom- |Z3EE:
en’s time in history at the Matanuska
Peak Challenge, This summer, she

S tdE surereq nve

Ses INDKUIA, A1

¥i BREWS OVER TURNAGAIN ARM ‘

o

f .4
o .1 ;."Q;
AT S

| g I $
o

&
B

o

i
£
e

IR
%\h PESANAT
SAAR

e o5
R
o

=

. EMILY MESNER / ADN
Meg Inokuma set a course record In the Resurrsction Pass 50-mile
race July 31 and four weeks later ran the eighth-fastest women’s time
in the history of the 15.75-mile Lost Lake Run fear Seward,

BLASKS COROMAVIRUS

Hospital
numbsers, at
4

T

al-time his
don't tell the
Wihoe sto;

With mulﬁpie reporting methods in
use, pinning down the true burden
an health care facilities is difficult.

‘*ﬁ .. Morgan Krakow

BILL ROTH 7 ADN

of Scottsdale, Ariz., watch wind-driven waves crash on the rocks at Beluga Point along Turnagain Avm on

rihe Anchorege area, -

es geress the state have

18 to federal vaccine mandate

Administration. The agency is developing
the newrules, aceording to 2 White House
statement on Thursday,

As many as 100 million workers-will be
impacted nationally, including many in
Alaska, Companies that don’t comply with
the direetive could be hit with large penal-

_Hes, according to news articles. The direc-
tive i§ part of a sweeping new order from
the Biden administration that will.also
require vaceinations for executive branch
employees and federal contractors, add-
ing millions more workers.

Some Alaska employers and union
Ieaders said the proposal will help combat
2 labor shortage by.slowin SRI;

P S A T

. of the virus Andoe s s anaerns AbouR:

HHBOE

State House rejects vote on Nuremberg code,
atopic cited by COVID-19 vaceine skepties. A3

safety at work. .

But some employers believe the re-
quiremenits could cost them workers.

Jim .Jansen, chairman of Lynden, a
largé {ransportation and logistics cornpa-
oy, said the mandate oversteps personal
liberfies.

“We at Lynden will oppose this aggres-

sively, taking legal action if necessary,” |

s,

S VA OTHE MANDAT Y

q {- Anchorage Dally News
13

. As Alaska’s hospitals grapple with short
staffing, limited capacity and a health care
‘system under serious strain, the state has
‘reported ever-rising record numbers for
COVID-19 hospitalizations.

But those tallies are complicated. They
include people who may have been admit-
ted for something else and tes§ positive for
the virus, but they also omit others who
have been hospitalized for COVID-19 for so

15| . Jong that they’re mot infectious anymore.

. .- That all maKes it harderto, discérn the
‘true-burder plaéed on health care facili-
ties using a single nuber, Dr. Anne Zink, !
Alaska’s chief medical officer; said in anin-{
terview Friday. “\

“T don't think from a state perspective }
we can say it’s like really overcounting, we  /
can't really say it's undercounting,” Zink /
said, “We can say this is the only data that ’
we can report out becanse it's the only da-
ta that we have.”

State hospitalization data also doesy’t
include emergency room visits, another. . 7
Way to duantify the burden on hospitals, . ¥

j”Eﬂ_ngthose.are.cansidemd.ou(paﬁenLﬁs-
1 _)...Z. -

ink said.. .

The virus hospitalizations number re-
corded on the state’s online dashboard
comes from hospitals that report into a
federal database, and that informatien is
then extracted by state public health offi-
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While testifying before the House
Health and Social Services Committeslast
week, Zink told legislators that the total
nmmber of hospitalizations reported on the
state’s COVID-19 dashboard likely didn’t
represent everyone ill from the virus in
Alagka’s hospitals.

“For someone, say, who's in their 30s
who gets hospitalized, they might be in-
fectious for the first 10, 15 days,” Zink said.
“But they might require a monthlong or
two-month-Jong hospital stay. And so that
is a continued burden on the hospital that
js not reflected in the overall dashboard
numbers”

There may also be other patients who
aren’t reflected in the dashboard, Zink
said. Some patients might begin to recaver
and then experience a complication, like
a heart attack or stroke, and are admitied
and treated instead for that complication,
aceording to Zink. That wouldw’t always
showupin state dafa.

When asymptomatic individuals who
are COVID-positive are admitted to hos-
pitais for other reasons, lile labor; those
patients stifl incur more work for hospital
staff and require more resources. Staff
have to gown up and patients need single
rooms.

Asympiomatic patients also might get
sicker while in the hospital, Zink said, and
go from seeing no symptoms when they
i:stposiﬁve to experiencing cornplications

ter.

Generally speaking, health officials
say, once a patient is no longer positive for
COVID-19, they're no longer counted in
the overall hospitalizations number: They
might, however; still be in a hospital bed
while symptoms persist, needing acute
care and impacting capacity.

But there is some variefy in how
COVID-18 hospitalizations get reported.

Based on responses from various Alas-
ka hospitals this week, some report all
COVID-19-related hospitalizations while
others only report active cases.

Alaska’s largest hospital, Providence
Alaska Medical Centex, only reports active
{OVID-19 cases in their hospitalization
numbers. That doesr’t include others who
are no longer infectious with the illness

but still need hospital cave, aceording fo
Providence Alaska spokesman Mikal Can-
field.

On Wednesday, 50 people were consid-
ered active COVID-19 patients at Provi-
dence, while 22 others were not included
in the case count since they weren't infec-
tious and were considered “recovered,”
Canfield wrote in an email.

“This does notf necessarily indicate the
patients are doing well, it just indicates
these patients are no longer considerad
infectious,” he wrofe.

Similarly, Fairbanks Memorial Hospital
only reports active COVID-19 cages, which
as of this week was 24 cases, while there
were no patients who were hospitalized
past their infectious period.

The COVID-19 hospitalizations number
of the state’s dashboard isn't necessarily
an accurate portrayal of who may be hos-
pitalized with the illness at Mat-Su Region-
al Hospital either, according fo spokesman
Alan Craft. That’s because, similar to oth-
er facilities, patients who are at the hospi-
tal for longer stays due to COVID-19 may
not show up in those numbers after being
reclassified. .

At Alaska Native Medical Centex;, gen-
erally any patient that tests positive for
COVID-19 is reported as hospitalization
but maybe pulled out of that tally based on
symptoms and ofher Centers for Disease
Control and Prevention gunidelines even
though they may still be hospitalized, said
Dr. Robert Onders, of the Alaska Native
Tribal Health Consortium,

However, at- Alaska Regional in Anchor-
age, spokeswoman Kjerstin Tastutka said
that their COVID-positive numbers in-
clude all patients who need care related {o
the virus until discharge.

“The number that is reported to the
state includes both patients in the acute

phase of COVID-19 care as well as patients
still recovering from COVID-19 — those

who are past the infectious period — but
are a?ltln hospitalized,” Lastufka said in an
em

Officials at Bartlett Regional Hospi-
tal in Juneau said that they report new
COVID-19 admissions within their infec-
tious window and in some cases, depend-
ing how severe a case might be when
they’re admitted, that infectious window
can be extended to 20 days.

Contact Morgan Krakow st mivakow@adn.com.

Exhibit 1
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veraging over 1,800 deaths

The cases — driven by the delta variant units at or over capacity in Texas,
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Tuesday urged more Alas-
kans to get vaccinated
against COVID-1¢ as the
highly infectious delta vari--
ant continues to drive a
meteoric wave of new cas-
es and hospitalizations at
somze of the highest levels
in the courtry. The state
on Tuesday reported seven
more deaths linked to the
virus, near-record hospital-
izations and nearly 700 new
cases.

“We’re out of beds, Life
saving measures are not
going to be possible in ev-
ery case,” said Dr. Leslie
Gonsette, an internal med-
icine hospitalist and mem-
ber of Providence’s execu-
tive committee board who
helped draft the letters “And
that’s what we’re trying to
emphasize.”

Lastyear, Anchorage en-
acted striet COVID-19 miti-
gation measures including
mandatory masking and.
eapacity restrictions under
prior administrations. An-
chorage Mayor Dave Bron-

Son bas made it clear he op- Cise i
poses such requirements, |2 Sha
'@ are fin & erisis ; y " . . . . _
e% M_ s sawww_ﬂm_,_ Dr. Elizabeth Pletraloayk with Providence Alaska Medical Center testifies during the Anchorage Assembly meeting on Tuesday, “| worty that !l be unable to prope

tients and 11 have to watch them die due to a lack of resoiress. | have onlyhad to worry about that one other time during remote deployments. | never Imaghi

At least 30 health care 1o experience that helplessness here at home;” Pietralczyk sald, *| hays alvays served my country and my community or rmy entire adult fife, Now | nead your
workers, including Solana e

Walkinshaw and Gonsetie,

attended the Anchorage
assembly meeting Tuesday

patients waiting in their sadly may
cars for hours and heart now Mher
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At least 30 health care
workers, including Solana
Walkinshaw and Gonsette,
attended the Anchorage
assembly meeting Tuesday

evening, They were praised -

by some Assembly mem-
bers and grilled by others.
They were oceasionally
interrupted by murmurs
of disagreement and dis-
content from others in the
crowd.

Bronsonpraised the mu-
nicipality’s work on testing
and monoclonal antibody
treatment sites and reiter-
ated his opposition to any
vaccine requirements as
the meeting got underway.
Several people testified in
apposition to vaccination
and other mitigation poli-
cies. Af least one suggested
the virus was nothing to be
afraid of.

“We are in a crisis at
the hospital,” Solana Walk-
inshaw testified, meaning
care had to be rationed,
‘“That means-when we have
four patients and two ma-

chines, two people-are not:

getling that care. It’s hap-
pening now.”

Gonsette said as she
walked into the meeting,
she was trying to find an
intensive-care bed for a pa-
tientin eritical condition.

“Wy patient is going fo
probably die, I need an ICU
bed,” she told doctors on
the ICU. “And the answer I
got was, ‘We are doing our
best, We do not have a bed”’
This is what is happen-
ing every day. But ... this
person doesn’t even have
COVID. This person is vac-
cinated.”

Hospitalist Dr. Ryan
Webb called a nursing su-
pervisor while waiting
int line to testify after As-

~ sembly member Jamie

Allard pressed for more

tients and I'll have to watch them die due to a fack of resources,

information about how ma-
ny Providence beds are
staffed vérsus unstaffed.

Out of 223 adult beds at
Providence; twovare un*
staffed and one more is
femporarily out of service
because of a leak; Webb
said. The rest are staffed.
The hospital as of Tues-
day evening had 10 people
waiting in the emergency
room for a bed, including
three waiting for an ICU
bed — with none available,
he said,

4] would just briefly
responad fo this sugges-
tion that we should not be
afraid,” he sald, “I would
say that we are terrified
as physicians and nurs-
es. What we're terrified of
is being faced with two or
three or four patients, and
notf having the resources
that we need {o take care of
them.”

Dr. Blizabeth

the Anchora efing,

Pietralezyk, an Anchor-
age resident who practic-
es family medicine and
spent 18 yeéars in the U.S,

- Air-Torce, - testified with:

her voice shaking before
beginning to ery. She listed
her worries: contracting
COVID-19 and leaving her
children without a mother,
bringing the virus horhe to
her unvaccinated 6-year-
old, not being able to get
hospital care if a family
mernber is hurt in an acei-
dent.

“1 worry that I'll be un-
able to properly care for
ny patients and T'll have
to wateh them die due to a
lack of resources. I have on-
Iy had to worry about that
one other time during re-
mote deployments. I never

-imagined that I would have

to exzperience that help-
lessness here at home,”
Pietralezyk said. “I have

and my community for my
entire adult life. Now I need
yourhelp” |

The Providence letter
describes an emergen-
cy room-overflowing with

& . The holig
il be g

“The guide will be publishéeek.
and onlineon F :

. The

2202 Hol
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. _The deadline to
always served my country WE mmmmwmmm Wﬂm

| patients waiting in their

cars for hours and heart
attack patients sometimes

denied timely life-saving

care, Providence now often
deeclines transfer requests
fr-om outlying rural hospi-
tals trying to move accident
or- stroke victims and has
imstituted striet visitor re-
strictons,

Some elective proce-
dewres, a category that can

imclude tumor removals or.
heart valye replacements,

have been delayed for
neonths and be continue to
be postponed. .

“people from’ around
Alaska depend. on Provi-
deerice to provide medical
eare for people statewide.
Unfortunately we are un-
able to continue {o meet
this need; we no longer
h.ave the staff, the space, or
the beds,” Solana Walkin-
sthaw wrote,

If people need specialty
care at Providence —a car-
d-iclogist, frauma surgeon

ox peurosurgeon — “we :
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to experience that helplessness here athome? Pietralcayk sald, *| have always served my country and my comm unity for my entire aduit life. Now | need uas.sm__u.... P

sadly may not have umos
now. There are no more
staffedbedsleft” . - .7
“Nurses here arenot '
leaving because of the
vaccine mandates” =
Given 'Alaska’s still-ris="

ing case rates, it’s likelys

COVID-19 womﬁﬂ&w&oﬁﬁ
two to four ‘weeks unless
someéthing -changes, she
wrote. o o
Alaska Regional Medical
Center is notin crisis-care
mode, spokesperson Ejer-
stin Lastufka said. But the
hospital on Tuesddy-decid-
ed to modify the surgery
schedule and “priorifizé -
the most critical cases,”
Lgstufka wrote in an email.
“These plans may include
rescheduling of postponing
certain procédures based
on the urgency cf the pro-

- cedure, the judgement of

our physician partners, and
the current cireumstances

" See PROVIDENGE, ALS

s




Dr. iisten Solana Walkinshaw, chlef of staff at Providence Alaska Medical Center,

ing onTuesday.
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,snwwm_ our facility and commu-
nity.” .

Dunleavy allowed the state’s
COVID-19 emergency decla-
ration to expire in April and
last week declined to declare
another, instead submitting
bills fo restore lost telehealth
options and streamline heaith-
care worker background
checks. The legislation died in
the Alaska House after it lost
support when a Sunday-night
vote added an amendment that
could have prevented hospitals
from limiting patient visits, -

Bronson last week said he

i SEIhny

T

L } HILL ROTH
reads a statement from the medical staff during the Anchorage Assembly meet-

S

Rationing care does not mean denying care for SEEESS
unvaccinated people, Gonsette said. Rather,
it involves decisions based on where limited

resources go and who benefits the most,

because they’re overwhelmed
by the emotional toll it’s tak-
ing,” Gonsette, the Providence
hospitalist, said in an interview
Tuesday. “Part of if, we ali feel
it, is because we are not heard,
The public either wants to bury
their head in the sand or maybe
some of them really don’t know
what's going on, Those are the
ones we're trying foreach,”
- The shift to exisis standards
~means.the hospital must “pri-
oritize.Scarce resources and

will not’ask-residents to get treatments: to those patients

vaccinated, issué d magk man-
date or order other COVID-19
restrictions. Bronson also
said hospital capacily issues
weren’t caused by COVID-19
patients. but nurses leaving
their jobs.over vaccination re-

guirements, -

“Nurses here are not leav-

ing because of the vaccine
mandates. They’re leaving

G

who' have the potential to ben-
efit most,” the letter states.
Thaf means enacting policies
and procedures fo ration care
and treatments including dial-
ysis and specialized ventilatory
support. .

‘The hospital developed its
crisis standards of care at the
start of the pandemic in March
2020, aceording to Gonsette.

‘surfaced saying

Last week, Providence ‘stood

up a triage ethies commitfee to
help physicians facing “diffienlt
decisions,” she said, The exec-
utive committee hoard decided
to issue the letter during an
emergency meeting Sunday,
Rationing care does not
mean denying care for unvac-
cinated people, Gonsette said,
Rather, it involyes decisions
based on where limited re-
sources go and who benefits
the most. oo :
Providence issued a state-
ment Tuesday after the letter
“the current
demands on acute care in our

hospital and in the stite of -

Alaska are exceeding available
capacity and are requiving dif-
ficult choices regarding alloca-
tion of specific life-sustaining
treatments or resourees and
regarding patient transfers to
higherlevels of care. As a result

[

Read the Pravidence letter at adm.com.

of this situation, providers and
health eare facilities are cur-

rently experiencing limitations -

in their ability to provide the
standard of eare that we wish
to provide to our community
and normally expect to provide,
This sifyation may persist for
some time, which has required
us.to use processes cleveloped
to enisure the most equifable al-

location of limited resourees,”

Idaho public health lead-
ers announced last week that
they activated crisis standards
of care allowing health care

“rationing for the state’s north-

ern hospitals becawse there
&re more coronavirus patients
than the institutions ean han-

‘dle.

-State health officials last
week said they were falking
with hospitals about what re-
sources they needed as well as
ofher states, including Idaho.

Contdst Zaz Hollander
at zhollander@adn.com,

e e = I e T

Dave.Goldiner .

New York Dally News oo
Dr. Anthony Fauci on Tuesday warned

that COVID-19 could rimtate into an even

more virulent variant if the pandemic.is

not stamped out with mass vaccination., <~

The panidemic expert, agreed with VSN

BC’s Mika Brzezinski when:she suggested

that a new “monster” strain eould ma

the delta variantlook ilte child’s play:. . MM :

-“There’s always a-risk of, as you g
more circulation of the virus in. the com-
munity, that yowll get enough accumu-
lation of riew mutations to get a variant
substantially different than the ones we're
seeing now,” Fauci said on the “Morning
Joe” show, o

Faucl said one of the most important -

reasons to get an overwhelming num-
ber of people vaccinated is to prevent the -
COVID-19 virus from mutating into new .
varianis as it spreads, , :
- “Yow're vaccinating now to prevent the
next mutant coming, the next variant from .
coming,” Fauei said, - :

" He suggested that future variants -
might even be resistant fo the vaccines
that have so far proven very effective in
protecting people against even the viru-
lent delta variant, L
.“Then it would in many respeets negate
some of the very positive protection that -
you get from the vaccines,” Fauci said, -

Public health experts like Fauei have
been dismayed by the significant resis-
tante to the COVID-19 vaccines. Tens of
millions of eligible Americans have so far
refused fo get the lifesaving shots, and a
big chimk of them say they will not getin-
octlated, S R

“After months of pleading with Amer-
icans to'do the right thing, President Joe
Biden last week announced an aggressive
ney policy: of vaceine mandates to cajole
anti-vaxxers to get their shots, .

Buf Fauei warned that an even more
dire resul'of 2 failure to gét an overwhelm-
ing nimber of people vaccinated is that
it allows the virus to continue to spread
widely enough to create even ndstier new
strains. .

“Viruses will not mutate if they don't
have the opportunity to spread and repli-
cate,” he said. “So the more dynamics of vi-
ral activity you have in the community, the
greater opporfunity you give to the virus to
mutate.” -
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ALASHKA CORONAVIRUS

State’s COVID-19 case rate is now highest in nation

Rate of daily new infections
over last week is more than
double the national average.

Annie Berman
Anchorage bally News
With many hospitals still in
crisis, Alaska is now recording
the highest case rate per capita of
any U.S. state after surpassing its
winter-level peak for COVID-19
cases and hospitalizations.
According to a New York

Times tracker updated _H.:mmm.mx

Alaska’s average rate of daily
new infections over the last week
is more than double the national
average — and higher than any
state. The state on Tuesday re-
ported 861 cases after recording
more than 2,000 new cases in
three days over the weekend.
While case counts and case
rafes don’t account for how ma-
ny of the people who test positive
for COVID-19 are symptomatic or
severelyill, rising case counts are

‘Soul-crushing": U.S. COVID-19 deaths
are topping 1,900 a day. A7

often followed weeks later by a
similar uptick in hospitalizations
and deaths.

The high volume of cases
means the state is eurrently be-
hind on data entry, which affects
the ability to assess day-to-day
trends, Dr. Joe McLaughlin,

Alaska’s state epidemiologist,
saidin an interview Tuesday, -

“That being said; regardless,
we know that very high inei-
‘dence rates are currently occur-
ring across most of Alaska. And
we'll just have fo keep watching
and hopefully we'll have a better
sense for the trend in the next
weekor two,” hesaid, .

Alaska’s continually high
counts are a sign that the latest
surge driven by the delta variant
hasnotyet leveled off.

FIRST SMNOWEALL OF THE mm%mﬁz

NN U - .

Alaska’s hospitals continue fo
operate under what were once
unimaginable eircumstarices,
Last week, the state’s largest
hospital, Providence Alaska Med-
ical Center in Anchorage, an-
nounced it was shifting to crisis
standards of care and rationing
treatment due to 2 combination of
staffing shortages and COVID-19
cases that accounted for about a
third of the hospital’s patients,

See COVID-19,A18
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tio weels, they said.
-+ ~“Many states have more
.- robiist hospital capacity
" than we do in Alaska,’and
therefore, . they might be
less vulnerable to surges in
- COVID,” McLaughlin said.
- The. "number of
COVID-positive .patients
hospitalized as of Monday
gvering dipped slightly fo
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struggling to transfer pa-

tients for higherlevel ¢are.

-Alaska’s COVID-19’

death toll rose on Tuesday
with the deaths of gix Alas-
kans newly reported. In
total, 465 residents and 15
nonresidents in the state
have died with the vifus
since the start of the pan-
demie. Alaska’s overall
death rate from the virus
remains among the lowest
in the nation, hut health
officials have said national
comparisons are .compli-

able health care system,
and that deaths have ben

S Substatlal: 50 10 100
@M&%ﬂm # Wioderate;
e 8 Loid; <10 °

CMd )

-visitors, Rural hospitals are”

cated by the state’s vitlner-:

~en-dav.rolling averame for

1010 50:;
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KEVIN POVIELL Anchorege Dally News

.on entéring death data,
which can partially explain
why Alaska’s death rate re-
mains low compared to oth-

-~ er states, McLaughlin said.
sl - About 25% of all:deaths in
surgéries ‘and Tetricting. gl

:the state ffo through
.August of this'year haye,
‘niot yét been registered, he
said., .t o]
i Sinee uly, the state
has reported 76 COVID-19
.deaths’ among - Alaskans.
‘Between May dnd.June,

-When case counts were far

- lower, a total 6f 18 virus-re-
lated‘deaths a

_ mong resi-

~dents were reported; :

As of Tuesday, 62.5% of
Alaskans hiad received at
.léast one:dose of vacéine
“and 57.5%were.fully vacci-
nated. Alaska ranked 32nd
in the country.for vaccina-
tionrates per100,00 ;

‘The statewide
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" Abot 25%0f all deaths in

mﬁmmsmm..mwa zestricting . the state from May throiigh
visitors. Rural hospitals are ‘August of this year. wmﬁw
struggling to transfer pa- uow‘mﬂ heen H.mm_mw ed, rm

tients for higher-level care.

‘Alaska’s COVID-19':.:Since Jily: thé state ..m
death toll rosé on Tuesday Tias reported 76 COVID:19 m
with the deaths of six Alas-".deaths among ‘Alaskans. i

kans newly reportéd. In Between May. and une;
total, 465 residents and 15 ‘When case counts were far
nonresidents in the state Jowey a total of 18 virugre-
have died with the virus lated deaths among resi-
since {hie start of the pan- ' dents were reported:
demic, Alaska’s overall =~ As of Tuesday; §2.5% of
death rate from the virus ‘Alaskans had umn%mm at
remains among the lowest - least one dose of yacéine
in the nation, but health ‘and 57.5% were fully: vacci-
ommo_&m have said national natefl. Alaskg ,uwnw@ 32nd
comparisons are compli- in ‘the countty fory
cated by the state’s vulner- . tion rates per 100,000
able health care system, The statewide’sev- -
and that deaths have been en-day rolling Bﬁmm@mou
on the rise mow_oﬁsm in- testpositivity— positivere-
creased ease counts, . sults out of fotal performed
“Death ﬁ.mgm:ﬁosw,mlmil was9.62% as of Tues-
lagging indicator; and can day. Héalth wﬁgzsmm say
1ag a5 long as two Mow.@wwm anything over 5% signals
or even mom.wtﬁ..wm behind there’s not mnocm: ﬁmmgm
cases,” MELaughlin said. onaﬁmpm

berattack, Alaska’s vital re- " ngﬂ.u;a__o Beman .- - .
cords mmoncs is wwnEommmm at masg%@m%aos. ) . .
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ages. andwinflux of COVID-19-patients agesat numerous health care faclities: Al-
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3&6 use of “mobile- E"mmamﬁmm health
care” to take pressure off hospitals, state
public health director Heidi Hedberg said,
Juneau i is ramping up their program this
week using telemedicine with a Barllett
Repional Hospital doctor. The other four
communities are still developing plans. .

The state health department also or-
dered $2 millon in rapid at-liome testing
kits for schools, officiais say. .

This week, the state hit the Emwmm_“ new
COVID-19 caserate per capita in the coin-
try. State data shows one of five Alaskans
hospitalized this week had the virus.

Alaska’s hospital administrdtors
warned of a pending health-care catastro-
phein late July. Dunleavy early this month
ruled out a statewide COVID-19 disaster
declaration. Legislationi he proposed in-
stead to support hospitals through tele-
medicine and sireamlined backgroind
checks died in the stale House.

On Wednesday, the Alaska State Hos-
pital and Nursing Home Association in a
statement said the state’s annovncement
of staffing support “and the recognition
that care standards are rapidly mma&mn:m
to crisis” were welcome developments. .-

Dunleavy, pressed by reporters on a
vaccine mandate {o relieve presstre on
the health care system, said “while vaeci-
nations remain the most important took,”
he will not require them,- :

“Phe case numbers are much higher
than any of us want, The pressure on our
hospitals grow greater every day. We're
going to get assistance, But that doesn't
mean that individual Alaskans should not
or cannot help themselves,” Dunleavy
said, urging people to “be very careful”
over the next month. “The delta variant
is causing a Iot of infection, it’s causing a
nunber of folks to go to the womw#mr and it

’ :_ %:_ws ? _Ecaa to die. These are facts.”

:ﬁ% E@m k,
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{harapials, 14 moedical laborato-
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Alaska, once the most vaccinated state
in the nation, has dropped into the boftom
third. The state ranked 18th for seven-day
deathrate percapita,

fAetive misinformation campaigns’

The briefing froin state officials came
amid a politically charged climate where
some Alaskans, including elected officials,
challenge public health messaging as
false.

Viewers on a Facebook livestream of
Wednesday’s briefing peaked at about
1,850 people. Several responded to the
statements from Dunleavy and others with
unsubstantiated misinformation about un-
proven COVID-19 freatments, the vaccine

and the state of the wsn%HEo. Others sim-
ply said “fake numbers,” “lies,” and “pro-
paganda,” as bealth officials outlined the
dire situation playing ouf across the state,

Vaccination remains the single best
way to prevent sevére illness and hospital-
ization from the virus, said the state’s ehief
medical officer, Dr. Anne Zink, Two-thirds
of the new cases reported Wednesday are
going to get sick, miss work, maybe need
{reatment at the emergeney room or
worse,

Zink urged Alaskans to not be “dis-
tracted by other treatment options such
as ivermectin that has not shown benefit
for COVID-19 at this time” and instead get
proven nnmwgmuwgm monoclonal antibod-
ies. .

“Epidemics SE come, and ?mw will
go, but we colleciively control how quickly
this will happen, and how many Alaskans
we're going to lose m_oum the way,” she
said, her volce appearing to break as she
said prompt action is umnmmmmu% to relieve
hospital pressure,

“Kindness and noEwmmmHoa are import-
ant to all, especially to our health care
workers who are committed to provid-
ing care to all Alaskans,” Zink continued.
“There’s active misinformation campaigns
about health ... and about freatment op-
tions, so please speak to your health care

-patients has pushed their capacity over

providerif you have questions.” statewide erisis-care guidelines af the
Numerous hospitals around Alaska start of the pandemie in March 2020,
say that, while staffing shortages are a the 37-page “Patient Care Strategies for

._cbmmﬂbmﬁm problem, the recent surge Secarce Resource Situations” based on

in mosfly unvaccinated COVID-positive Minnesota protocols.
Crisis-care -enaciment lets the state
the edge. Hospitals say they are already’ share ethical guldelines to health-care
postponihg nonurgent surgeries and hold- providers when they have foo many pa-
H%m patients in emergency departments for tents and not enough resources fo care
ays.
. N ‘the state. A 15-person committee can help
Gare has shifted provide guidance on alternative strategies
The state’s largest hospital, Providence  and other tools that maybe available.
Alaska Mediecal Center, declared erisis =~ The state holds daily calls with hos-
standards on Sept. 11 when doctors sdy pitals around the state about capacity.
they started deciding whichseverelyilipa- Health officials say its stillup to each hos-
tients got searce resources like ICUbeds. - pital and health-care facility to make any
Alaska lacks a erisis standards stat- decisions.
ute, Zink said. Instead, the state can offer ~ Numerous hospitals and a few states
mEmmrumm to help clinicians make deel- are turning to crisis protocols, Idsho in
sions when resources like ventilators are early September activated statewide cri-
in short supply. Many facilities are already  sis standards of care. Some hospitals in
making changes like nurses caring for Montana have furned to erisis standards
more patients or creating alternate ICU or  as well, Hawaii’s governor this month re-
COVID-positive treatment areas, leased health workers from labilityif they
“Care has shifted in Alaska’s hospi~ have foration care.
tals,” she said. “The same standard of care’  Soldoina’s Central Peninsula Hospital
that was previously there isnolonger able was operating at 122% capacity Wednes-
tobe given on a regular basis.” day. About a third ofits patients — 2L out of
Generally, a crisis standards declara- 60— were COVID-positive, three of them
E::m seen as a last resort that means the fullyvaccinated: -
number of patients needing care ismore ,"There were 31 employees mﬁ.omm 16 de-
than hospitals can handle because of staff, uuﬁamam out sick with the virus or quar-
bed or equipment shortages. Providers antined at home after coming in contact
can prioritize patients based largely on with an infected person, mm%mmSB_wEnm
their likelihood of survival or even deny Richards said Wednesday morning’
treatment. : Central Peninsula canceled elective in-
Enacting erisis eare mﬁgmm&m pro- patient surgeries for Tuesday and Wednes-
vides liabilify for providers as well as sup- day, though staff was finally able to irans-
port to hospitals, health care facilities and fer afew patients to Anchorage afterbeing
local health authorities, Commissioner of unable to move anyone for several weeks,
Health and Social mﬂ.ﬁomm Adam Crum  The wcmw;& is assessing patient loads
said. and needs on “a 24-hour basis” buf eur-
“We want to make sure that Alaskans renfly isw't at crisis-care mode, Richards

always have access to a'very high level of said. “We're not Emum. moEmﬁEHmm _ﬁ feels .

care,” Crum said. But for health care pro- likeweare” -, .

u

viders, if they're not able to provide this - it

golden standard of cave, it actually hurts.”  Reporters James Broales and Morgan za_a,<3=§=mﬁ_
State Wmm:& officials maﬁ?wg esmmse
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new daily
record with  ~"
“over 1,200 =M
- COVID-19
cases
reported

State is “at the worst place in the
pandemic that we've had this entire
time,’ notes Alaska’s chief medical

officer, Dr. Anne Zink.

e m I B ko o Koy o
v ‘i'.;

[ s - . e -

Annie Berman
Anchorage Dally Mews
Alaska’s eurrent COVID-19 surge hit
new heights Wednesday as the state re-
ported another 1,251 Tiew cases, marking
anofher daily case Feentd Since the pan-
demic began itals continue to op-
erate under extreme stress and some are
forced to ration care,
It’s the second time in two weeks that
the state has shattered its daily case re-
cord: The previous high was recorded last
Wednesday, with 1,095 .
cases, followed by a sec- E@m
ond consecutive day of
more than 1,000 new.in- NorthSlope
fections. communities hit
" Propelled by a sharp _hard by COVID-19
rise ifi"mew infections, surge A2
AlFSka contifiues to hidve
the‘_@_'%h“‘t“es COVID-1§ \
caserate per capita in the couniry, aceord- |/
ifig to a New York Tines fracker updated
Wednesday. .
“Thisriﬁsrget_tiﬂrggﬁimthai,mani -
to goiil, Gov. Mike Dunleavy said Wednes- *
day during a briefing with top state health ;
officials. “Our case counts are rising, This ",
is coneerning, and should be concerningto j.
all of us. It's impacting our hospitals great- [,
Iy It's impacting our hospifal capacity and_ /£,
‘the ability to SE£{HE care that youneed.” . ._.¢
. Dinleavy on Wednesday announced:
that Alaska was implementing crisis stan- :
dards of care for the entire state, a drastic:. .- .
step that signals staff shortages and infinx
of COVID-19 patients could make it impos-
sible for some hospitals to %‘ea'c ev:hryone.
~Alaska is “af the worstplace. e pan-
demie jhat_we’_ve-had-this-em,” '
| s3id Dr. Anne Zirk, the state’s chief med-
ical officer. “We have more cases, we have - L
our hospitals being overrun by the number Exhibit 1
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below a record of 210 earli-

RECORD - Stvimerymios po i Maska ocoied by conimed GOVID-19:¢ .
. or’ . ! R e " .. ) ) B LR . L e e e e - gnh 2
| S b 0 oS Mok ocnpie by confimed OND-B9 s - oo 2
of patients that are coming count of the S,.Mm impact of Currently: 200 . . Em%mmamsmmﬂm i o

there, and we neeq to col-

lectively to move that direc-
- ton” .

xDunleavy urged Alas-
. kans to fake individual

COVID-19, since they dow't
include some long-term
COVID-19 patients who no
longer test positive but still
need hospital care,

steps_to help slow the

spread of the virus but

State offiecials on

Wednesday announced
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2020
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Note: Based on most recently completed survey of Afaska health faclities, reported as of the previous day. Not all facilities may report results each day,
in which case the results from the fast compisted survey are used. Includes Critical Aceess Hospitals (CAH) and General Acute Care Hospitals (GACH).

stopped shortof issuingor _other.actions being taken  souce: Alaska Department of Health and Sacial Services KEVIN POWELL / Anchorage Dally News
supporimg mandates— o0 address the worsening . o
\,\\»N “This virus is real,” he pandemie situation.in Alas- .
said, “It’s causing more in- ka. The state has signed At Providence. at
- fections, it’s causing more an $87 million contract ’ 10
people to go 16 the hos- that will allow hundreds of . Jegst one hospital : 8.1%
pitals, if’s causing more medical personmeltocome. - - . a: £ prr oo g average of the . : . A
deaths, THisis a fact.” Alaska to assist health care patient has died as sitentage of Al COVID-A O tes S 8
“FRlaska’s hospitals eon- facilites) Suordingto Hett , T2 chnductettin Madka thaiare dnesday; ept 22 .
tie oo ; : v publis Hiealth - @ Qirect resuft of , 7.
m.nu,m no%wnuwem under ex- m” H,.Hm%_umu.m.,ﬁ %_%_HS My_m&mw : \ M b Q L FRIuUre | .+ - .coming back posltive - . x
einie stress. rector Vo e Alaski imited resotrces -8
Last week, the state’s Department of Health and ) . 5
largest hospital, Prov- Social Services. and ~Scomm8\m
idence Alaska Medieal  Additionally, the Board ) "4
Center in Anchorage, an- of Nursing has passed Q.Eamm Qonﬂow S 3
noiinced it 'was shifting to emergeney regulations re- have had to Yy
crisis standards of care and  dueing the required num- - .
Hmmoumwm n.mmaummuﬁ mwmugno .umwr Mm mnm.ﬂzmsm &oﬁ.w m_w. Em:ﬂ@ bcwbm.m\ 1
a combination of staffing certified nurse assistants. . s N - SR s W goe e : R
shortages and COVID-19 to expedite the certifica- administrators said  wa w1 7 s 6 N o T F 03 M1 1A 8
cases that accounted for tion process; the state is ea Z S\.m s\mm\ﬁ :;m The positivity rate Is the percentage of all coronavirus tests performed daily that are actually positive based on a
about a third of the hospi- working with the Alaska Y uis « HL9 7-day rolling average: (7-day mllings average of posliive tests dally)/(7-day rolling average oftatal tests dally) x
tal's H.mm.mbﬁw. State Hospital and Nurs- Eﬂm \._\ S mm. mquS.Qm: ce 100%. State heallh officials consider positivity rate the hest measure of whether testing capacity can keep up with
/" When hospital are ful, Ing Bome Assodation on o |20 10V CL0  etmes hellidhnls Ggmtalr sompcripostty ey iy 5% G e At st
that affects care for all pa- heightened recruitment Will FEMAIN IN CHISIS e non Deportmant of Health aridSoclal Services KEVIN POWELL / Anchoragte Dally News
tients — not just those sick for CNAs; Alaska’s health mode Nnoﬁ at \m st : A
ﬁﬁ COVID-19, Dunleavy department is purchas- a ] ,rmmw
" said.— ing $2 million worth of at- i TP b Bl
~““There’s less and less home antigen testing kits another two .s\mm\@ S v.w, %m\mmw@;mwsdgma
space and capacity for to be distributed through 3@\ said. £e wﬁ%%ﬁ%
what we deal with on a dai- schools to families; and the @@m =d mptai e,
Iy basis,” he said. “So, car state is also pursuing ways g =

@mﬁ#w cases

-accidents, strokes,-heart for emergency medical

attacks or other cardiovas- service providers in iajor tion has been rising slow- — g “
cularissues.” . population centers to help ly in recent weeks. As of  Asofnoon N
AT Providence, at least alleviate pressure on hos- Wednesday, 62.6% of Alas-  Wednesday, Sept, 22" %

one hospital patient has
“died as a direct resulf of
limited resources and im-
possible choices doctors

have had to make, hospital

administrators said early
this week, It's Likely that
Providence will remain in

Aarain snda Las nd lannatb A

pitals through telemedi-
cine, transfers to alternate
health care facilities and
at-home checks, Hedberg
said. | -

One new COVID-19
death wis reported
Wednesday, involving an

Asmalnwnmn wana tw LIa A0~

Alaska’s rate of vaceina- W@%@& Alaskaestdbnts - v

kans had received at least .
one dose of vaccine and
58% were fully vaccinated.
The statewide seév-
en-day rolling average for
test positivity —positive re-
sults out of total performed
— was 9.07% as of Wednes-
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Alert levels are
calculated from the
number of reported
cases over the past
T days per 100;000
Alaskan residents in
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G e Alaskans urged to still seek vital
care as hospitals shift to guidelines

for how to make tough calls on
reatment using scarce resources.

3P

Annie Berman
Anchorage Dally News

Following weeks of rising COVID-19
case counts and a tide of hospitalizations
that have strained hospitals around the
state, 20 health care facilities in Alaska are
now operating under crisis standards of
care,

The shift to crisis standards is often
Seen as a worst-case see-
nario. They're meant to o
provide both guidanee " &+
and liability protection for ° Worlers from -
health care workers operat- the Lower 48
ing with extremely secarce arive at ANMC
resources, ta offer rellef,

The 20 hospitals that
requested erisis standards CoVID-

ST D 1Y S ‘E: 5 = E o male up a majority of Alas- tated death
= ‘- %@ ED : @Eﬂf‘l g @p il E = @m ka’s 31 health care facili- ‘elated deaths
F 6 o o . ’ . ties, and they cover n%arly '_{“0%%;3“;‘;“
; : SR o ' N, : TR every region of the state — ,UUL.
iy divided US Supreme Court | s
: from Southeast to North-
west Alaska to Bristol Bay and all along

- Hobbfe {isses a snowman built along the race cousse at tie Coolt Inlet Conference cross-country championships
1 Saturday, Between snoviman-making and snowball-throwlng, sure-footed athlctes tested their skills in the slush
age A7, . R

ﬁ%ﬁtﬁ% the pandemic, litile more than amonthaf- | the Railpelt,

S ter the death of Justice Ruth Bader Gins- Heidi Hedberg, director of the state
abor-  Women's march targets Supreme Court. B2 burg, _ Division of Public Health, said in an inter-
erva- Trump and Republicans who con- view Saturday that the move g crisis stan-

inga - trolled the Senate moved quickly to fill | dardsisa sign that hospitals are geiting
sma- by the coronavirus pandemie, and the the seat shortly before the 2020 presiden- | closer to having to make exiremely diffi-
possible retirement of 83-year-old liberal tial election, bringing about a dramatic | cult decisions about patient care, calling

ublic Justice Stephen Breyer alsolooms. change in the court’s lineup that has set | the changes at Alaska Dhospitals in recent
yifa  It'sthe first full term with the courtin the stage fora potentially law-changing | weeks “a slow progression,” :
land- itscurrent alignment, term on several high-profile issues. These hospitals “really are toggling fur-

‘that Justice Amy Coney Barrett, the last of With abortion, guns and religion al- | ther and further into the space where ...
ibar- former President Donald Trump’s three ready on the agenda, and a challenge to they’re having to pull in that triage feam

high-court appointees, is part of a sizjus- affivmative actign waiting in'the wings, | to make a clinical decision, which didn’t
Juri- iiee conservative majority, Barrett was . S
zsed neminated and confirmed last year amid See SUFREME GOURT,A5 | EXQ&@?SIS:ICARE, Ad
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sis standards is seen as a
pre-emptive measure, Hed-
herg said. .

“Some of the (20) hospi-
tals said, ‘We want to know
that we have that Hability,
so at 2 am. in the morning,
if we have to pull our triage
team fogether and use the
state decument, we have
that’ ” in place, she said.

Alaskans should know
that the move doesn’t mean
that care is no longer avail-
able at hospitals — and
they shouldn’t delay seek-
ing important medical care
when they need it,

“Alaskans are going to
receive care, but it may not
be the care that they need,”
she said. “It may be that the
resources that they need
may notbe there”

A\ heavy psychological
burden’

Alaska’s hospitals have
been operating under high
levels of stress for months.
In the midst of the sharpest
coronavirus surge in the
nation, the state’s limited
health care system is par-
ticularly vulnerable die to
its isolation and large rural
population.

“Right now, we have five
times the national average
in-cases, which reflects in
our hospitalizations, but we
have one of the most Jimit-
ed health care systems” in

- the country, Hedberg said,

In recent weeks, some
impaets to eare have in-
cluded limited kidney dial-
ysis therapy, a shortage of
oxygen supplies, staffing
shortages”and difficulty
transferring patients from
rural communities, as Aun-
chorage hospitals have
been particularly full with
critically ill patients in re-
cent months.

Triage teams .at hospi-
tals are made of clinical
ethicists, medical ethicists
and, sometimes, pastors.
They exist to help physi-
cians make difficult deci-
sions.

“There’s a heavy psy-
chological burden to these
physicians that are treat-
ing patients at the hed-
side when-they dor’t have
enough resources,” Hed-
berg said.

“If a physician says, 1
have two patients, and I
have one resource. What
do I do?” They have to go

~

* Uenuar FeNmsula Hospral
¢ Cordova Community Medi-
cal Center -

s Faitbanks Memorial
Hospital
e Manillag Health Center
° Mat-Su Regional Medical
Center .

° Narton Sound Healih Corp.
° Petersburg Medical Center
° Pravidenee Alaska Medical
Center
< Providence Kodlak Island
Medical Center
o Providence Seward Medi-
cal Center
° Providence Valdez Medical
Center
° SEARHC/Mt. Edgecumbe
o South Peninsula Hospltal
* Elias Specialty Hospital
o Wrangell Medical Center
° Yukon Kuskoloavim Health
Com.

to this triage committee,
and that friage committes
will review the information
and help make a decision,
50 it’s not on the shoulders
of that bedside physician,”
she said.

Hedberg said she has
heard of just three exam-
ples so far in recent weeks
of an Alaska doctor having
to make a difficult decision
about resouree allocation,
~.. The 20 affected facili-
ties include; Alaska Native
Medical Center; Alaska
Regional Hospital; Bartlett
Regional Hospital; Bris-
tol Bay Area Health Corp./
Kanakanak Hospital; Cen-
tral Peninsula Hospital;
Cordova Community Med-
ical Center; Fairbanks Me-
morial Hospital; Maniilag
Health Center; Mat-Su Re-
gional Medical Center; Nor-
ton Sound Health Corp.; Pe-
iersburg Medical Center;
Providence Alaska Medical
Center; Providence Kodiale
Island Medical Center;
Providence Seward Med-
ical Center; Providence
Valdez Medical Center;
SEARHC/Mt, Edgecumbe;
South Peninsula Hospital;
Elias Specialty Hospital;
Wrangell Medical Center;
and Yukon Kuskokwim
Health Cozp.

Flexibility and a push
for resenrges

Several of those health
care facilities had previous-
ly enacted erisis standards
of care unique to their facil-
ity

Providence Alaska

N

SuiucaucH Al Qi . ilat
triage team to make diffi-
cult care decisions when
necessary. At Alaska Native
Medical Center, the deci-
sion to move to crisis stan-
dards was mainly made to
allow for more fexibility for
providers. ~

For these 20 facilities,
crisis standards of care
“will remain in effect un-
til there are sufficient re-
sources to provide the usu-
al standard of care to all
patients,” the state health
department said in a state-
ment.

To address the staffing
crunch at many of Alaska’s
hospitals, the state has
signed a federal contract
to bring in about 470 health
care worlers from Outside.
They started arriving this
weelo

The state also recently
ordered five dialysis ma-
chines from the national
stockpile plus more oxygen,
and continues to do every-
thing it can {o prevent fur-
ther crisis, Hedberg said,

Af the beginning of the
pandemie, Alaska’s hos-
Dpitals worked together to
draft the crisis standards
of eare guidelines, which
break down specific topic
areas around resources
ineluding oxygen, staffing,
nufritional support and
medication administration.

Itwasn’tunti last month,
when rising COVID-19 hos-
pitalizations caused the
state’s health care system
to be overwhelmed, that the
docunient came into play.
The state enabled crisis

standards in an addendum I

to a public health emergen-
cy order.

When health care fa-
cilities reach a point of
extreme stress, they now
have the ability to appeal
to Alaska’s health commis-
sioner and the state’s crisis
care committee, which is
made up 15 physicians and
health officials from both
tribal and non-tribal hospi-
tals around the state, The
state can than approve the
hospitals’ requests to aeti-
vate erisis standards.

“That’s what happened
yesterday” Hedberg said,

& *hiighly fluid® sitwation
ard ‘very serions surge’
in Falrbanks

Foundation Health
Partners, which operates

1Y, S o sungeuyue
Ramirez, chief medical
officer for Foundation
Health Partners, which al-
so operates Tanana Valley
Clinic and the Denali Cen-
ter. “This is in response
to a very serious surge of
COVID in our community.”

The Fairbanks health or-
ganization also referenced
a shortage of monoclonal
antibody treatment, which
health officials say is a
highly effective treatment
for high-risk individuals
with COVID-19 early on in
theirllness, though they've
stressed that it’s not a sub-
stifute for getting vaccinat-
ed

Other factors involved
in the decision, according
to Ramirez, include “com-
munity spread driven by
low vaccination rates and
low mask utilization,” high
patient numbers and inpa-
tient acnity.

As of Friday, about one
in three inpatients at Fair-
banks Memorial Hospital
were COVID-positive,

‘The shift to crisis stan-
dards “impacts all patient
care, those .with broken
bones, traumas, heart at-
tacks, sirokes, COVID,
anyone needing medieal
gave could be impacted”
Ramirez said. “The care
we are able o provide is
highly fluid and can change
day-by-day and even hour-
by-hour depending on the
availability of resources
within our system and
statewide.”

The Fairbanks North
Star Borough is one of the
east vaccinated regions of
the state, with about 52%
of residents fully vaccinat-
ed. University of Alaska in-
terim president Pat Pitney
said in a letter Friday that
the chancellor of the Uni-
versity of Alaska Fairbanks
asked her to consider ap-
proving a vaceine require-
ment for staff and in-person
students at its Fairbanks
locations, An update is ex-
pected within two weeks.

Health officials contin-
ue to encourage people
to wear a mask in public,
receive a vaccination if
possible and get tested if
COVID-19 symptoms devel-
"op.
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By anymeasure, the seeminglynev- person ‘Thursday referred fowheré we  -that’s arealiStic concern is 2 §ad state- cluding ourselyes. R
mn.mp&ammn.mmgomﬁﬁamwmmwgnuﬁ. stand now as “1776, areference to the be- meéntaboutwhereweare. =~ i "There are sirong moral reasons why

age-Asserbly’'s mask mandatedebate ,  ginning of the American Revolution that As to how we got here; thereareboth  the behavior exIiblEd At the Assembly
over the past week was a depressing .- - also echoed the farrightrhetoricof these complex and surprisingly sEmple rea- meetings in the past waek shiould bg
specizcle, Fyou showed up in person who participated i GmSrec.  sons.'The complex ones havétodowith  off-fimifs, Buf there arepractical, prag- -
“or tuned in fo the livestream Tuesday; tign in Washington, D.G:On Wednesday,  ahost ofexternal factors — cablenews  maticonestoo. ThoSewho came tgiestily, * .
Wednesday or Thursday evening, you several people wore yellow Star of David  networks and online blogs im ebusiness. against the mask mandate sgidthey -
were witness to an holirs-longhatefest _ badges, compi€te Withmock Hebrew, - ming biases rather_than chal- - stood for liberty and Amerieanvalues, " ;
At displayed jast how degraded our pol-  meant to evoke those that Jews were - {lengingthew. Socjalinedia.algorithms. but tAe record sHows the opposite, They
itics has become, even at the local level.  forced to wear by Nazis befote and during . thatincreasingly segregate: usinto siloed cametoyell, belittle, frandstand and dis- -
Tor watching the proceedings forany  the Holocaust — a false equivalen that ‘echochambers, Atriekle-down corrosion rupt. They shouted down these who dis-
length oftime, two questions were stre gravely minimized themagnitude offhat  sof 6UT politics from the national tothe - agreed, and Ariethieais Toward elected -
to corne to mind: “How didwe cometo  SITOCity, Merabers of the public swore,” - .locallevel, in which politicians ard parti-  Dificials. That's not the democratic pro--
this?” and “Can it possibly get worse?”  SHoutedslursaf Assembly membersand = sans aré incréasinglywillin g fofeardown  ¢ess, that’s anarchy and thuggery. The
~“iFhe discourse at the meetingwas as _ belittledother attendees. [ was, inplain  the guardrails of ¢ ¢ivility ancf civiemind--~. ciowdmieant toprofestthose who they
ugly as this city has seen. Spiinkledin °. ferms,amob, "~ . '* . i o edriess {0 score wins and, Worse, rig the.  saw as wanting fo take away theirrights .
among themany conspiracy theories and- " Worst of all, amnid the chaos, police dis- * rHleSGEoUr system, T ¢ - —and in practice, they did so by taking *
“alternative facts” that testifiers brought = coveredamanwas catryinga concealed  — THE Simple¥easonsare the ones that - away others’rightstobehieaxd... = " -
forth were threats — some directed 8t - handgun — during his arrest Wednesday  are harder to counténance. Welveletour

'd ‘Assembly memibérs, some at ofhers in.- ~for disorderly condnct: Ttdoesp’t fakes  political views becomenekttricable from
) the audience who disagreed, The threats . genius tounders whymizmg deadly  ourviews of otrsely doing

T - .. uﬂ~.?..
ranged from vague — of the “yowll s¢ weapons, avolatile'crowd and a divi-= - -3yewe chosentoforget that :
what happens if you pass this” varjetys- .. sive argumentis aterribleidea. Sojin .~ ‘thistogether Ratherthati find waysto® . .
to unsettingly specificand viglent,sucii  answer to thé second question—canit - Workotit ours iffeTences, many of us bave
as théperson who said it was “timetoget get worse? — the answeris yes, in ways =
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Fact-checking claiims about case trends, o

. death rates, masks and ivermectin

" Recent statements fOm public  facing hospitals that are. ontend-

ing with scarce resourcei and hig}é;

COVID-19 pafient counts. — an

braeing for worse. Alaska’s reeep‘q
_ percapita case rate is the highestin
{ the U.S., and higher-than that of any
i_country in the world.

officials paint a different picture
af pandemic than data shows.

Annte Berman and Moeygan Kealkow
Anchorage Dally News '

Alaska is at a critical point in the - Af the same time, recent state-
pandemic. Twenty health care facil- ments from public officials paint a

much different pieture of the pan-

ities across the state are oW Dper- ; ¢
T dernic, warranting closer serutiny:

Ffing under crisis standards of care,
a reflection of the added pressure

i

w29

STRY COMNEOTER . DUNIAGY UG i
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In Anchorage over the pastweek, _____.

a divided city debated whether: to
iplenrent-a-7AaSK mandate, and-~
Mayor-Davé_Bronson touted a de-
bunked medical treatment, pointed
todata that he said showed Alaska’s
case coungs were actually declining
fnd questioned the EffeCiivensss of
masks, —

~VWe fact-checked some of these

claims

S

——

_'"f‘_"s'ée:'.hmusma. _ —T
< VIRUS. - i

e Case courts are staying high, but
- - there's a GOVIB-12 case onset graph |
el thak appears o shew a resent decline,
NS - What"s going on?

- Anchorage Mayor-Dave Bronson, who

o e e et e

&9

e

e opposes a proposed citywide mask man-

.- ydate and COVID-19 mandates in gener-

i al, recently cited a graph on the eity’s

| COVID-19 dashboard that he said showed

i adecline in the city and state. His remarks

{ during Wednesday night’s tumultuous

* Anchorage Assembly meeting eame in re-

sponse to a testifier who was speaking in
- support of the mask ordinance.

L- Bronson said to the testifier; “I'm look-

: j ing g’ﬂg\?hcase onsg'af by date graph, anit!iI

see that the seven-day moving average.for

hoth the Sfate and municipality have been

decréasing significan{fySince Sept. 18, I'm

. just curious; il our mind, which mandate

cansed those decreases?” A video of Bron-

& A video of Bron-
2 sox's remarks popoed up fhe next. day,
.l "?{‘- posted by his mayoral Facebook account.
e graph Bronson was looking at,
“onset date” refers to the day a person’s
sympftoms first began oy if they're asymp-
tomatic, the day they got tested.

Because the date o person gefs {est
ed or first experiences symptoms oceurs
earlier than the date the state reports thaf
case, the lagt few weeks-of data in the case
onset graph are missing information thal

. will get ad%[eﬁ in the coming days, Louiss
“Castrodale, an epidemiologist with the
state ligalth department, explained las!

{ week.

- —“Because the onset date is something
- that’s in the past, if youw're looking at the
: onset data curve, you'll always see it falk
ing off at the end there,” she said. That dig
o is even more pronounced beecause of xe

. cent backlogs in date processing. -
“At a time when there’s reallyfastiurn
f srods it e lahs e report G

pm—————

3 e s e

tlig 6mset_date might be super close to

o gether, but wh;l_g_}ig_k_ngvﬂ&s,m ving

frouble procesSme %gemmens, snd some

I €5 reporting in those resnits, . you.ca

N ‘renlly see z dilference between that onse
date and the report date,” she said,

A Defteraya; ﬁrﬁg ure Alaska's cux

rent surgt | at week-to-wee

trénds, said'Df Joe Mel.aughlin, state ex

CRFEE B BEAE
b e .




Jncrease in cases compared to the week  summer. In June, there were six Alaska medical previders have near-univers
4~ before — and the state’s seven-day per residents who died with COVID-19, while and consisten recommended the use of

;C) -capita case rate is currently the lighestin there were 21 who died it July; 75 in Au- Imask-wearing as one of the mast effective,
;_.,/ € nauon, Specifically looking a Or- gust and 71 so far reported in September easy and mexpensive ways to slow com-

7

age, the municipality’s seven-day per cap- — and that tally could change as health munity transmission, protect nospital ca=

i itaease rate is also hisher than any other officials tracking the virus receive more pacity and preventdeaths, "

‘apls ’ ‘s evidence] . information abowtecent deathy, )
iine, S and herels i evdonco fnthe case . information abottrece Ot Should ivermectin be used to treat
; Do masks work? CovID-19?

n, who Does Alaska really have oneof the fowest 1 4 rpcent op-ed.opposing Anchorage’s  Ivermectin meant for livestock was in
tman-  COVID-19 death rates in the country? proposed mask faandate; Vayor Bronson high d aska feed Stores
gener- Essentially, it depends: Are you looking wrote:. “Certainly, there are many studies affer it gained traction.on secial media s

city’s atthe pandemic overall, or ave you looking that support the use of masksbut ... there a purported treat:n‘ent for COVID-19. The
howed athow Alaska's doing more recently? are al 2rg)] ies that have found FDA has approved ivermectin in both peo-
marks Based on data from the federal Cen- masking and mask mandates largely ek ple and animals for some parasitic worms
tuous ters for Disease Control and Prevention, . fective, That is why even the World Health a%z_d,fgnh_e ice S SEiH congifans — but

R e

‘nre- Alaska eontinues to have one of the lowest Organization has recognized the science fhe FDA hasnt approved its usein ireating

ingin death rates in the nation since the start of on masking is-inconsistent and inconclu- or preventing COVID-19 in ZE' ans, 'TTh‘é/‘%
Urge

i

the pandermic, along with Oregon, Maine, sive.” ) i agency fias stron eople not to'—
Llook- Vermont and Hawaii. Alaska has averaged  He's referencin (6] cefrom useit to =19, especially shide

andI 76 deaths per100,000 people sinee January Dedémber 2020 that @Lﬁg@,d___thgm»ing many were turning to formulations meaunt
gefor 2020, giving it the fourth-lowest death rate of Thasks a5 one parf of 2 more compre- foranim:als, tothumans,
:been  in the country for that time frame, henSive Strategy fo-]iﬁ‘uWir_u'sTm"éﬁ.‘Thg Kenai Periinsula Borou -
1M It’s a stafistic often touted by Alaska WHO said at the time: “At present there) lie PIerce, who has no background in
ndate Gov. Mike Dunleavy and Mayor Bronson, is only limited and inconsistent scientific/ icine, publicly backed the:
Bron- even while other data points — Jike hos- evidence fo support the effecliveness of\ use of the treatment. Speaking at an At
day, pitalintensive care unit capacity and cur- masking of healthy people in.the commu- ) chor’é’éé’RoEéry Club meeting-last week,
unt.  rent case rates — continue toraise alarm nity to prevent infection with respiratory nson claimed the treatment worked
\g at, from healtl officials. viruses, including SARS-Covia» - -~ verywell, Bl
son’s However; looking at just the pastweel,  Brongon also cited a May 2020 article 'S an approved drug and it's very ef.
ymp- Alaska as of Friday had the highest death in sTDC Journal that inéliidéd Tesearch fective,” he said, “I’snota horse pilin
rate in the nation, with 11.4 deaths per from 2018 and earlier; and found “limited” Merek; the drug company that_m@;:

test- . 100,000 people. evidence of the effectiveness of surgical fanhzmsﬁem.esﬁmin?gbﬁ@xgxpmm
‘eurs It’s important fo consider how those masks at preventing fiu virus transmis- -said that researchers f6ing n . Seientif-

‘that death rates get caleulated, aceording to sion, IChASIS 6T 2 potential § entic effect

case state epidemiologist Dr. Joe McLaughlin.  Bronson was right that some of those against COVID-15 from pre-elinieal stud.
that The CDC includes all deaths that were . early stidies on masking were sometimes _lesandno meanin% evidence for clinfeal:
Wisa. added to the state’s COVID-19 dashhboard, confusing_an_d inclusive. Biif ﬁ_;g_ sclence “aciyity or cal effica natients wi

-\

&

y

the which Iast weekincluded many deaths that behind masking has evol -Sipce-those’ COVID-[Y. The company aiso cited “a eon-.
last had occurred earlier in the year. There studies hereferenced, _ -eerning lack of safety data” in moststuds"
were.actually only 20 that took place in the The vast. majori z ies.
hing -last seven days, rather than the 80 deaths cles the at masks work — that Toking too much ivermectin can cal

‘ba
:the thatpushed Alaska into highest deathrate| they srgniﬁeanﬂy_pmteet.bntgg_he wearer naused, diarrhea lowy blood pressure, jteh-
fall- nationatlylast Friday: - (_ind those"the);gpme.intg.cm@fh_), ingand Hives, dizziness, balance p;:gb_lg;_g%
tdip So, we can probably expect Alaska’s Morethan 10 studies cited by the CDC seizure ev , dccording to the
fre- national position for the seven-day death have since confirmed the benefits of uni- Oregon Poison Confrol Center Ingesting

i ; ] sne ity .ivérmectin that.are desipne
rn: - might misinterpret the drop in death rate spread — including an analysis condueted} for animals s especs asvet-

and_ as an example of the state turning the last Spring among 12 hospitals In Masga- {-e ary medications are ofien more: con-
! rcentrated and many of eir ingredients

g -the case, said Rosa Avila, who works with caxe'workeérs, a German study published a¥ent considered safe for human use, -
me- :COVID-19 data at the state’s health de- in June 2020 and an Arizong study that Dr Anne Zink, Alag ’s chief medica]
tan.. partment. Rather, it’s just that the CDC tracked h‘ansmis_s_imuafz_es;hgfgmg_nd 2k officer; said last week that there is 10 prov-
: r _ i iy ates were widely ¢ ced, - en henefit to taking ivermectin. Vaceina-
older deaths inthe seven-day death rate. among others. ) . .. -tlon'is the best way to fight the virus, and
ur- - The bottom line, McLaughlin said, is “E@b_anams—dﬁhlmmmg_fgr monoclonal antibody treatment can help

ek cases are soaring ght now, lowing directivesfrom orgenizational and ‘those who do contract it to stay out of the
g0-  “And we know that anytime we see a politieal leadership for. al mask-— hospital, shesaid, - - - )
spile in cases, deaths will follow;” he said. - g, Hew infections fell significantly;” the _- ‘. :

jes That’s. what has played ouf across{

ut acr said. - . ContactAnnie Bémtan ataberman®@atin.com: Contact .
0% the state as case eounts have risen since e

-In'Alaska, public health 6fﬁcialé and Morgan Krakow it infrakow®adn:com.’ -
'f...:-w-——". e T e e s ..
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Hosplials
i flux
near-record
~ patient
nUmbers

Fairbanks Memorial is treating

fts youngest virus patient
. 80 far— a 2-week-old infant.

Morgan Krakow and Zaz Hollander
Anchorage Dally News

Alaska’s COVID-19 hospitalizations
approached record territory Monday,
just days after the state arinounced that
crisis standards of care were activated
for 20 health care facilities as the worst

~surge of the pandemie drags on,

A wave of new virus cases in the last
‘several weeks —fueled by the ultra-con-
tagiois delta variant and stagnating vac-
cination rates statewide — has sickened
enough people to put unprecedented
stress on hospitals already contending
with staffing shortages and limited re-
sources.

. On Monday, Alaska reported 2,290
new cases: 1,405 on Friday, 781 on Satur-
dayand 409 on Sunday among residents,

" plus-another 55 nonresident cases. Alas-

~ka’s per-capita case rate over the past
sevén days remains the highest in the
country; according fo CDC data.

A majority of the 31 health care

See COVID-19, AL6

Exhibit 1




o e

COVID-13

facilifies in the state (a total that includes
" hospitals and nursing homes) now have
crisis standards of care activated, though
the situation varies widely from plac

,Eﬁﬂ@w%%@%&.@Emwﬂnmm%.
-tents from rural communities to outlying
hospitals;and from those hospitals to.busy

Anchorage facilities, was a factor in the

shift to.erisis standards. - _—
. Crisis standards _of care provide guid-
ance and liability protection for health
care workers operatinig with exfremely
. scarce resources, and health officials con-
ﬁ tinue to emphasize that people needing
important care should still seek freatment
, at hospitals. I
By Monday, 216 people were hospital-
ized with the virus statewide, just.shy of
therecord set Sept. 24 when 217 COVID-19

tients were on ventilators. | | .
Roughly 22.5% of the state’s hospital
patients had active cases of the virus, with
likely more people still hospitalized but no
longer infectious, and therefore not count-

ed as COVID-19 patients. e
_ The state also reported another
COVID-19 death, involving a man from
the Kusilvak Census Area in his 50s. Since
January 2020, 558 Alaska residents and 21
nonresidents in the state have died with
the virus. As of Monday; Alaska had the
13th highest seven-day per. capita death
rate in the country; aceording to CDC data.
. Hospitals say they are near or at ca-

hospitalizations were reported. Forty pa-’

high numbers of COVID-19 patients who

take longer to treat and, when severely ill,

require unprecedented amounts of oxygen

as well as dialysis equipment that can be

’ hard fo staff, o .
.. Alaska is one of few states around the

counfry to enable statewide crisis stan-
dards of care. Idaho did so.last month.
Crisis standards, when applied in a worst-
case scenario, help doctors make diffi-
cult decisions to prioritize treatment for
patients most likely to survive, They also
provide legal liahility. protections forpro-
viders.forced (o adopt Jower standards:of
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past theirroutine services, as well as.the

Qg Eo7oul Organization reaching capacity last week.
L) - Théy’ve also had to restrict iropoclonal
»m«w_,.qs.: £ R antibody freatment, which Las been shown

the hospital, to thoge who are likely to ben-
; efit from the treatment most and are at
o highest risk for severe complications from

=y thedisease,shesaid. .~ . .. " . -
%5, While Ramirez said many patients may
> .notsee g change in care, some may now be
. denied aceess to monoclonal anfibodies,
; - have their treatment or surgery deferred,
EichilEnz. or be discharged from the hospital earlier
Cobvdyes thanusual. P
A {“This is not how any of us wantto prac-
)
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tice,” Ramirez said. “But at this particu-
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.aﬁ.a&ai& cases: 113,037 | Change from previous update;
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187¢  Staff at the hospital are treating their
" ;.HEVIN POWELL / Anchoraia Dally News

youngest COVID-19 patient to date, who
- was just 14 days old on Monday and had
pulmonary disease requiring steroid and
antiviral treatment as well as oxygen, she

Occupied ont of total capaclty, Includés COVID and non-COVID .m.mgm:.w.. . o . I
Aduft Inpatient

As of noan
Monday, Oct. 4 )

Total that have
been hospitallized
with COVID-18,
does notinclude
thosg currently
hospltalized: 2,453

+ Based on most racantly completad strvey of flacka hoath facitles, reparted a5 of the previaus doy. ot al fachitlies aE:B:..ausﬁ tach 2oy,
N which cosa the suls from the last completed sunvey ae used. Includes Critical Access Haspltuls {CAH) and Genera] Acots Carg Hospitals (GACH),
¥+ Bed counts knclude neondtal Intenske ¢caro unit beds (NICU} NendCU Bed counts com e caiculated by subtmcting lnpatient and ICH Bed counts,

Souree: ULS, Department of Healih & Human Serviees
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.+ ° Bartlett Regional Hospital in Juneau,
me of the 20 facilities on the state Iist, is
nowhere near re-allocating care for our
patients” bul the designation provides
sty i) thal point pomds, aceoxding to
‘wiheoienl Bnday nlgbl frof ehiel noras

-8hort’on ventilators thal administrators

said. . :

Adult 10 bed Ventllator capacity

". “The state’s m&momwmw a 40-page doce-
-capaclty .all ages Occupled ument called “Patient Care Strategies for
: oo 87 - Searce Resource Sititatioms,” includes

instructions to help free up searce equip-
ment like ventilators or dialysis machines

A :
7 as well as recommendations to avoid crisis

careinthefirstplace.”. ., .
-Many larger hospitals also have their
own guidelines as well as friage teams to

help waoaﬁw care i needed.

Gapacity issues, and some relief
As of Monday, hospitals reported con-
tinued capacity issues, though only one
was holding patients in the emergericy de-
partment as they waited for beds o open
up, according to Alaska State Hospital and

KEVIH POWELL / Anchorago Dally dews

and the hospital hasn’t Emm,m,. immediate
changes-to operations. The hospital’s 14-

to keep some people with COVID-19 out.of

other hospitals, which is m.?mw%:.m mwmm. ~

-~
]
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L

bed intensive care unit and six-bed-ICU Nursing Home Association senior viee -

pod-are Tiear capacity e mostlywitti ~president Jeannie Monl, who listened in
COVID-19 pafients, Las said. on the daily hospital call with state health

officials. A N
“Facilities are all continually eval-
uating, can they do surgeries that are
non-emergent? That’s all heing evaluated
on a daily-basis,” Monk said. “Some faciti-
-ties are doing a few, some aren'l . .~ -
* Gov. Mike Dunleavy and Ancliorage
Muyor Dave Bronsop have made Il cloau
thavwlll nelisnadl neer vadirlalippitia s

¢ Mat-SuRegional Medical Center near
Palmer is using 10 times as much oxygen
as usual due to the demands of COVID-19
patients, according to emergency depart-
mentdivector Dr. Thomas Quimby.
. - The hospital last week was running so

had to yequesl-five from astate stockpile,
amdd Mat-Su Routonil s ulio strapaliag Lo
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_tients were 'on ventilators. -

. Roughly 22.5% of the mﬁmwm s womw:&
wm:ms_”m had active cases of the virus; with .
likely more people still hospitalized but no
longer infectious, and therefore not 8&;.
ed as COVID-19 patients, = . .

_The ‘state also H.mwounmn mbo?mw
COVID-19 death, inyolving a man- from
the Kusilvak Omumsm Areain his 50s. Since
January 2020, 558 Alaska residents and 21
nonresidents in the state have died with
the virus. As of Monday, Alaska had the
13th ‘highest seven-day per capita death

" rate in the country, according to. CDC data.

. Hospitals say they are near or at ca-
pacity due to short staffiing and continued
high numbers of COVID-19 patients who
take longer to treat and, when severely il
require unprecedented amounts of oxygen
as well as dialysis equipment that can be
hard to staff.

Alaska is one of few states around the
couniry fo enable statewide crisis stan-
dards of care. Idaho did so last month.

Crisis standards, when applied in a worst- .

case scenario, wmww doctors make diffi-
cull decisions to prioritize {reatment for
patients most likely to survive. They also
provide legal liability protections for pro-
viders forced to adopt lower standards of
care.

‘A number of womwn&m HEEwBaamm
their own erisis standards- prior to the
state’s decision: Providence Alaska Medi-

cal Center, Alaska Native Medical Cente; .
Fairhanks Memorial Hospital, Providence
Kodiak Island Medical Center ‘and the,

Bethel hospital operated by Smmod-mcm-
kokwim Health Corp. :

Some hospitals are reporting gmn
up to nearly half of their patients are
COVID-positive.

> 5_% ..m._mo of a_azammmanmm

‘ The situation is fluid and changes from
faeility to facility and day by day; if not
hour by hour, health care ommem_m said this
week
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» Bartlett Regional. mom?_”& in HEmm:.
one.of the 20 facilities on the state list, is

_“nowhere near re-allocating care for our .

patients” but the designation provides
fexibility if that point comes, according o
a statement Sunday night from nEm* nurs-
ing officer Kim McDowell. . - .
Outpatient eléctive mﬁmmsmm con-
tinue and surgeries that need'a post-op
hospital stay are assessed daily, hospital

officials say. Bartlett has five infectious -

COVID-positive patients as well:as re-
covered patients who still need “a large

~amount of resources and specialist care”

for lingering mmmﬁm of the virus, McDowell
said, .

. ¢ At Alaska Rey w.mmsn& mom?nm_ in An-
%S.mm@ the activation of crisis standards
of care gives the facility flexibility in how
to treat patients and use resources, ac-
cording to spokesperson Kjerstin Las-
tufka. S

Staff there have not had to star{ making
decisions about how to allocate resources
oﬁﬁmmgﬂgp Lastufka said in an email,

ond ICU mﬂ counts,
xmsz vnEmF\ Ehsamo Dalty News

mum the hospital wmmng .Huﬂmmm :sn%m_wnw
changes-{o operations. The ho ’s
bed intensive care unit and mm.wmmm.m%m
uqm-wam\amm.mwvme@ RS mostlywith
COVID-19 patients, Lastufka said. . .

e Mat-Su wm@ozg Medical Center near
Palmer is using 10 times as nuch oxygen
,m.mhmcwu due fo the demands of COVID-19
patients, according to emergency mmwwnn.
ment director Dr. Thomas Quimby.: . -

- The hospital last week was running so

.mwoun on ventilators that administrators

had to request five from a state stockpile,
and Mat-Su Regional is also struggling to
obtain testing supplies, Quimby said.

But thé hospital is “nowhere near hav-
ing no resources for moEmozm.a bm mm&
“Thereisaplaninplace”

» At Kanakanak Hospital in Ummsmuma

.men.smmw several patients who needed

high levels of oxygen were transferred
out and a few lower-severity patients were
transferred in, according to Jenmifer De
Winne, spokesperson for Bristol www Area
Health Corp. A new state transfer center

is helping coordinate patients moving be- -

tween hospitals, De Winne said, - -

- » Dr; Angelique Ramirez — chief Ema.
ical officer for Foundation Health Part-
ners, which operates Fairbanks Memorial
mom?ﬁm.._ — said the basis for last week’s
decision to shift to crisis standards boiled
meéﬁ to an inability to transfer patients to

- wu ==<Gu LI LEHUULLS
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this is what’s heen réeuly _
Staff at the hospital are let ing ihelr

. youngest COVID-19. patient fo. date, who

days old. Mo d had

pulmonary disease reguiring steroi -and

_ “antiviral n..,mmgo:n as ém: as Saﬁa? $he

mma

- The mnmﬂo S mEam_Emﬁ a S%mmm
ument called “Patient.Care mﬁ.&m@am@n
Scarce Resource mHEmsosm.x Enwmmm
instructions to help free up scarce equp-
ment like ventilators or dialysis machinés
as well as recommendations o mé& E.Em
care in the first place.

Many larger womﬂn&w m_mo rmé m.ﬁ:.
own guidelines.as well as triage teams to
help prioritize care msmm%m. ;

amcme@ .mm__mm. m_a some relief

As of Eonmw& gm@w&m reported con-
tinued capacity i issues, though only one
was holding patients in the emergency de-
partment as they waited for beds to open
up, waocasm to Alaska State Hospital and
Nursing Home Association senior vice
“president Jeannie Monk, who listened in
on the daily hospital call with state health
officials,

“Facilities are all oonﬁ_nzm:«, m<m_,
uating, can they do surgeries that are
bou.mamwmma% That’s all being evaluated
on a daily basis,” Monk said. “Some facili-
ties are doing a few, some aren't”. |

Gov. Mike Dunleavy and ﬁowoawmm
Mayor Dave Bronson have made it clear
they will not enact new restrictions to cur-
tail the spread of the virus. i

Dunleavy last month. mnscnsomm sever-
al other measures intended to take pres-
sure off the:State’s. ma.mE& health care
system, including bringing in 470 mmmmuaq
contracted workers who hégan mﬁ:ﬁm
last week'to fill in for exhausted amnmmzma.
around the state, .

. “Fhat will make a big n&ﬁmsnm in Emﬁ

.Em level of stress in Em msmum,._ Eosw

said,. ..

On ngm& w m& om wmma 338& ucm-
itive restilts-based on a 7-day:] ‘olling aver-
age, which is.nearly double the state’s far-
getof ab%positivity rafe. -

Of Alaskans ages 12 and oEom. mw 4%
had received their first dose of the vaccine
Monday while 61.5% were considered mEG
ﬁonsm"mm




Doctors grow
trustrated over
COVID-19 denial,
| misinformation

Heathar Qellingsworih
Assoclated Press

The COVID-19 patient’s health was
deteriorating quickly at a Michigan
hospital, but he was having none of the
doctor’s diagnosis. Despite dangerously
low oxygen levels, the unvaccinated man
didn’t think he was that sick and got so
irate over a hospital policy forbidding his .
wife from being at his bedside that he
threatened to walk out of the building.

Dr. Matthew Trunsky didn’t hold back
in his response: “You are welcome to
leave, but you will be dead before you get
toyour cary’ he said.

Such exchanges have become all-
too-common for mediecal workers who
are growing weary of COVID-19 denial
and misinformation that have made it

See VIRUS DENIAL, A6 |
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exasperating to treat-unvaccinated patients during the
delta-driven surge, =~ <’ : :

'The Associated Press asked six doctors from across
the countxry to describe the types of misinformation and
denial they see ona daily basis and how they respond to it.

They deseribe being aggravated at the constant re-
guests to be preseribed the veterinary parasite drug Iv-
ermectin, with patients lashing out at doctors when they
are told that it's not a safe corcnavirus treatment, People
routinely cite falsehoods spread on social media, like an
IHinois doctor who has people tell him that microchips
are embedded in vaccines as part of a ploy te take over
people’s DNA. A Louisiana doetor has resorted to show-
ing patients a list of ingredients ir Twinkies, reminding
those who are skeptical about the makeup of vaccines
that everyday products have lots of safe additives that no
one really understands, :

Hereare their storjes: -

LOUISIANA BOCTOR
‘Iust stop looking at Facehools®

When patients tell Dr. Vincent Shaw that they don’t
want the COVID-19 vaceine beeause they don’t know
what’s going into their bodies, he pulls up the ingredient
list for a Twinkie. . :

“Look at the back of the package,” Shaw, a family phy-
sician in Baton Rouge, Louisiana. “Tell me you can pro-
nounce everything on the back of that package, Because
I have a chemistry degree, I still dox’tImow what that is.”

He also commonly hears patients tell him they haven’t
done endugh research about the vaccines. Rest assured,
he tells them, the vaccine developers have done their
homework.

Then there are the fringe explanations: “They’re put-
ting a tracker in and it makes me magnetic.”

Another explanation left him speechless: “The patient
couldn’t understand why they were given this for free, be-
canse humanity in and of itseif is not nice and people ar-
en'i nice and nobody would give anything away. So there’s
no such thing as inherent good nature of man. And I had
no comeback fromthat? - .. : :

Peoplé whe get sick will inild -cases
havesialural immwm
perwoiian,"he tells thom, -2 2 %

e fuld one-of the: bigpes(gimes I soll
ervideneed By Lse many patienis wh deses
A of Taealionlt in doslding drainal selline v

insist E"E. they

.,

“No, you're nota Superman ox Su- -

He said the key to overcoming hesitancy is to figure
ouf where it originates. He said when people come to him
with conceras about fertility, he can point to specific re-
search showing that the vaceine is safe and their issues
are unfounded. : :

-But he says there’s no hope in changing the minds of
people who think the vaceines are laced with poison, “Pm
probably not going to be able to show you anything that
convinces you otherwise.” )

And he thinks he conld change people’s mingds about
the vaceine if they could follow him around for a shift as
he walks past the beds of the sick and dying, almost all of
whom are unvaccinated, : ‘

MICHIGAN PULMGNOLOSIST
Faceheskt post uniéashes his fruskation
For Trunsky, the vaceine pushback grew so infense
that he turned to Facebook to describe the ire he con-
fronts on a daily basis at Beaumont Hospital in Troy,

Michigan. The post listed eight encounters he had in the

two previous days alone in which COVID-19 patients ex-
plained misinformation-fueled reasons for not getting
vaceines or made demandsfor unproven treatments.

Example No. 5 was a patient who said he’d rather die
than take the vaceine. Trunsky’s response: “You may get
your wish.” B ,

He has heard a litany of misinformation about the
vaceine: They say it's not proven and only experimental
when in fact it is not. Others tell him the vaccineis a “per-
sonal choice and that the government shouldn't tell me
what to do.” He also has heard patierits tell them they are
too sick and didn’t want to risk the side effects of the vac-
cine, One young mother told him she wasn't vaccinated
because she was breastfeeding, although her pediatrician
and ohstetrieian urged her it was safe. She had to be hos-
pitalized but eventually got a shot.

‘Others, though, take out their anger on health care
providers. Some threaten to call attorneys if they don’t get
a preseription for Ivermectin, commonly used by veteri-
narians to kill worms and parasites. The drug can cause
harmful side effects and there’s little evidence it helps
with the corenavirus. :

He estimates that he has eared for 100 patients who
have died since the pandemic began, including the man
who threatened to walk out of the hospital,

0 ILLINDES FAVIILY PHYSICIAN
“Traces mistnformation haclc to Sevipture, Nisli Minaj
Lr. Carl Lambert heavs lots of wild misinformation

- %

from hid patlents. Somo comes from they Bible fiiterprefa-

Hang; some oigingtei froi Use vigipoe Mcld Ming). -
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“Hey, if you do this, maybe yow're not as faithful as you
should be as, say, a Christian.’ ”

Most common, though, is patients just wanting o wai,
uneasy with how quicldy the vaceine was developed. But
he warns them, “Please do not fry to wait out a pandemic,
Apandemicwillwin” - = - R

“He said hisjob is “alot of just dismantling what people
have heard,” answering their questions and reassuring
kids.” ¥ G . L

He has had some liick lately in changing minds, “T've
had patients that maybe four months ago said *You are
wasting your time. Dr. Larabert, I dortt want to hear you
talking about it.’ And they’ll come back and say, ‘Hey, you
know what? I've been watching the news. I've seen some
stuff. I think ’m readynow?” - -

Cooee 0 UTAH BOCTOR
Fear of vaccine side effects, then fear of dying

When Dr. Elizaheth Middleton talks to COVID-19 pa-
tients about why they aren’t vaccinated, they often cite
fear of side effects. But as they get sicker and sicker, a dit-
ferent sort of fear sets in. i :

“They sort of have this sinking look about them, like
‘Oh, my God. This is happening to me, I should have been
vaceinated,’ * said the pulmonary eritical care doctor at
the University of Utah hospital in Salt L.ake City.

She hears often that the vaccine was developed too
quickly. “Who are you to judge the speed of science?” she
wonders. C e : -

Also frustrating Is the idea among some patients that
there is a “secret agenda” behind getting viccinated, - -

““There must be something wrong if everyone is fore-
ing us to do this or everyone wants us to do this,” patients
tell her. “And my response to that is, “They are urging you
to do it because we are in an emergency. This is a pan-
demic. It is a national and international crisis, Thatis why
we are pushing it #

Getting through to patients and their families is a
“delicate Iine,” she says, She tries not to disrupt the pa-
tient-doetor relationship by pushing vaceines too hard.
But ommub the people who have been on ventilators need
no convincing, :

“They are like, “Tell everyone that they have to he vac-
cinated. I want to call my family. They need to e vacei-
nated.”” ’

{them that “vaccines worl likce this just like when We were

HENTUCKY DOCTOR -
Political views come into clear fochs after. dlagnosis
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LOUISIANA BGGTOR
" Must stop looking at Facebool”

When patients tell Dr. Vincent Shaw that they don’t
want-the COVID-19 vaccine because they don't know
what’s going into their bodies, he pulls up the ingredient
list for a Twinlde, .

“Look at the back of the package,” Shaw, a family phy-
sician in Baton Rouge, Louisiana, “Tell me you can pro-
nounce everything on the back of that package. Because
Thave a chemistry degree, I still don’t know what thatis.”

He also commonly hears patients tell him they haven’t
done enough research about the vaccines. Rest assured,
he tells them, the vaccine developers have done their
homework.

Then there are the fringe explanations: “They’re put-
ting a tracker in and it makes me magnetic.”

Another explanation left him speechless: “The patient
couldr’t understand why they were given this for free, be-
cause humanity in and of itself is not nice and people ar-
er’t nice and nobody would give anything away. So there’s
no such thing as inherent good nature of man. And I had
no comeback from that.”

People who get sick with mild cases insist that they
have natural immunity. “No, you're not a Superman or Su-
perwoman,” he tells them. : .

- He said one of the biggest issues is social media, as
evidenced by the many patients who describe what they
saw on Facebook in deciding against getting vaccinated.
That mindset has spawned memes about the many Amer-
jcans who got their degrees at the University of Faceboolk
School of Medicine.

I am like, No, no, 110, no, no.’ I shake my head, ‘No,
no. That is not right, no, no. Stop, stop, just stop looking at
“Facebook.”” ’

DALLAS ERIERGENGY ROOM BOGTOR
Bafiled at how he's ‘lost all cradibilily’ wiith patienis
Dr. Stu Coffman has patients tell him they are scared
about vaceine side effects. They don’t trust the regulatory
approval process and raise disproven concerns that the
vaceine will harm their fertility. He said the most unex-
pected thing someone told him was that there was “ac-
tually poison in the mRNA vaccine” — a baseless rumor
that originated online. :
He is confounded by the pushback.

“Tf you've got a gunshot wound o stab wound or you're
having a heart attack, you want to see me in the emergen-
cy department,” he said. “But as soon as we start taiking
abont avaccine, all of a sudden Fve lost all eredibility”.

Uhiit he (RO L6 TAUBLUDK L0 ACSCTING THB Ira Ne conx
fronts on & daily basis al Beaumont Hospital in Lroy,
Michigan. The post listed eight encounters he had in the
two previous days alone in which COVID-19 patients ex-
plained misinformation-fueled reasons for not getting
vaccines or made demands for unproven freatments.

Example No. 5 was a patient who said he’'d rather die
than take the vaccine. Trunsky’s response: “You may get
your wish.” _

He has heard a litany of misinformation about the
vaccine: They say it’s not proven and only experimental
when in fact it is not. Others teli him the vaccine is a “per-
sonal choice and that the government shouldn’t tell me
what to do.” He also has heard patierfts tell them they are
too sick and didn’t want to risk the side effects of the vac-
cine. One young mother told him she wasn't vaccinated
because she was breastfeeding; although her pediatrician
and obstefrician urged her it was safe. She had to be hos-
pitalized but eventually got a shot. :

Others, though, take out their anger on health care
providers. Some threaten to call attorneys if they don't get
a preseription for Ivermectin, commonly used by veteri-
narians to kill worms and parasites. The drug can cause
harmful side effects and there’s little evidence it helps
with the coronavirus, .

He estimates that he has cared for 100 patients who
have died since the pandemic began, including the man
who threatened to walk cut of the hospital.

_ JLLENDIS FAWILY PHYSICIAN
Traces misinformation haclk 2o Seriplure, Nisli Minaj
Dr. Carl Lambert hears lots of wild misinformation
from his patients. Some comes from the Bible interpreta-
tions; some originates from the rapper Nicki Minaj. .

- Some of it is the stuff of internet conspiracy theories,
Wﬁ .mwmam.m a chip in the vaceine that will take over their
NA. R T

“Impossible seientifically,” says the family physician in
Chicago, He also hears patients tell him that the vaccine

will weaken their immune systems, He responds: “Immu- -

nology 101, Vaccines help your immune system.”
-+ Recently he received a flurry of messages from pa-
tients who were worried about damage to their testicles
— a rumor. he ultimately traced back to an erroneous
Mémm_.. from Minaj alleging that the vaccine causes impo-
encee, SN , .
“And I was like, “That’s outlandish, That's a bit outra-
geous.’ So alot of just kind of counseling that I did not ex-
pectto have fo do.” .
‘Some of the misinformation is delivered from the pul-
pit, he said. People have sent him sermons of preachers
saying the vaccine is “ungodly or there’s something in it

“that will mark you,” a reference to a verse in Revelation

mugﬁwm:BE.womeummmnuEmﬁmoaw.@mmmmbmo#mmb
not getting vaccinated. S8
“There’s a mixture of like almost fear ;1. and saying,

.

A Sy — ——t s p

" Fearof vaccina sido affodts;

When Dr. Elizabeth Middleton {alks to COVID-19 pa-
tients about why theyaren'l vaccinated, they often cite
fear of side effects. But as they get sicker and sicler, a dif-
ferent sort of fear setsin. B

“They sort of have this sinking look about them, like
‘Oh, my God. This is happening to me. I should have been
vaccinated,’ ” said the pulmonary eritical care doctor at
the University of Utah hospital in Salt Lake City.

She hears often that the vaceine was developed too
quickly. “Who are you to judge the speed of science?” she
wonders.

Also frustrating is the idea among some patients that
there is a “secret agenda” hehind getting vaceinated.

“There must be something wrong if everyone is fore- |

ing us to do this or everyone wants us to do this,” patients
tell her, “And my response to that is, 'They are urging you
to do it because we are in an emergency. This is a pan-
dernic. Tt is a national and international crisis. Thatis why
we are pushingit.””

Getting through to patients and their families is a
“delicate Iine,” she says. She tries not to disrupt the pa-
tient-doctor relationship by pushing vaceines too hard.
But offen the people who have been on ventilators need
no convineing. :

“They aré like, ‘Tell everyone that they have to be vac-
cinated. I want to call my family. They need to be vacei-
nated.'” .

HENTUCKHY BOCTOR

Political views come into elear focus after diagnosis

Dr.‘Ryan.Stanton recently had a patient who began
their conversation by saying, “I'm not afraid of any Chi-
na virus,” From that'point, on, he kmew what he was up
against in dealing with the patierit’s politics and misguid-
ed beliefs about the virus. :

Stanton blamed people like far-right conspiracy theo-
rist Alex Jones for spreading some of the misinformation
that has taken root arnong his patients, Among them is
that the vaceine contains fetal cells, Another saidit “is a
simple fact that the vaccine has killed millions.”

“In facthe said, “that couldn’t be more wrong.”.

It’s tough to watch, especially after living through the
early surges. On his worst shift last fall, an elderly nurs-
ing home patient arrived, close to death. She hadr't seen
her family in months, so staff wheeled her outside in the
ambulance bay so her relatives could say their goodbyes
from 20 feet dway. He snapped a picture of the scene sohe
could remember the horror. T

There was hope after the vaccines arrived, but then
came the delta variant and a slowdown in immunizations.

“Really it amazes me the mimber of people who have’

this huge fear, conspiracy theory about vaccines and will
honest to God try anything, including a veterinary medi-
cine, to get better,” said Stanton. N

hon foar of dying "~
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A Private Civil Rights Firm

Northern Justice Project, LLC

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICTAL DISTRICT AT ANCHORAGE

BOBBIE MCDOW, )
Plaintiff, 3
V8, § Case No. 3aN-21-05615 CT .
LORA REINBOLD, 3
' Defendant. %

AFFIDAVIT OF BOBBIE MCDOW IN SUPPORT OF
PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT

I, Bobbie McDow, declare under penalty of perjury:

L. T am a constituent of State Sepator Lora Reinbold.

2. I have used the “Senator Lora Reinbold” Facebook page.

3. I have commented on State Senator Reinbold’s posts on the “Senator Lora
Reinbold” Facebook page.

4, 1 have responded and replied to various comments made by others on posts on

the “Senator Lora Reinbold” Facebook page.

3. Ihave responded to posts made by State Senator Reinbold on the “Senator Lora

Reinbold” Facebook page through “liling” the posts.
6. I have responded to comments by other people, besides State Senator Reinbold,
on posts on the “Sepator Lota Reinbold” Facebook page through “liking” those comments.
7. I was banned from the “Senator Lora Reinbold” Eacebook page; including on

April 29, 2021,

AFFIDAVIT OF BOBBIE MCDOW IN SUPPORT OF
PLAINTIFE’S MOTION FOR PARTIAL SUMMARY JUDGMENT
McDow v. Reinbold, Case No. 3AN-21-05615 CI
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Norxthern Jusatice Project, LIC
A Private Civil Rights Firm
408 G Street, Suite 207
Anchorage, Ak 99501
Phone: (307) 308-3395; Fax: {866) 813-8645

Y N

B. This banning ocouered after, among other things, after I eritiqued State Senator
Reinbold’s position against wearing masks during the COVID-19 pandernic.

9. When I was banned from the “Senator Lora Reinbold” Facebook page, I was
no longer able to like or comment on posts by State Senator Reinbold, or on comments that |
others posted on the page. 1 was also no {onger able to aceess the “message™ option on the
page. And my past comments and replies were removed or hidden from the page.

FURTHER. AFFIANT SAYETH NAUGHT.

VERIFICATION

I, BOBBIE MCDOW, say on oath or affiro that T have read the foregoing affidavit in
its entirety and believe to the best of my knowledge that 2l statements made therein are true
and complete. '

‘Bobles. MEQou,

BOBBIE MCDOW

'SUBSCRIBED AND SWORN TO before me this 2| “day of (YAjoge 2021 at Benton
County, Washington. )
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AFFIDAVIT OF BOBRBIE MICDOW IN SUPPORT OF
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FFairbanks, Alaska 99701-3169
Tel.: (907) 456-5100
FAX: (866) 619-5069

FrAIICH LAW OFFICE, LLC
104 Kutter Road

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

BOBBIE MCDOW, QT“' ‘fn in the TOHAY { cur
N g XLA\?" ‘ "‘ £y .;' ..«u\n. §
Plaintiff, NG T an
v. Slerk of the Teisi Coerts
By Cenisty
LORA REINBOLD, :
Defendant. Case No. 3AN-21-05615CI

OPPOSITION TO MOTION FOR PARTIAL SUMMARY JUDGMENT &
@ v CROSS-MOTION FOR SUMMARY JUDGMENT

COMES NOW the Defendant, Lora Reinbold, by and through her counsel of
record, Heather M. Brown of Franich Law Office, LLC, and hereby Opposes Plaintiff’s Motion
for Partial Summary Judgment, and Cross-Moves the Court for an Order of Summary Judgment
in Defendant’s favor, acknowledging that her Facebook Page is not a public forum, and any
actions taken on the Page by Defendant are her private actions, not those of the State.

Defendant’s Opposition is supported by the Memorandum set forth below, and
Affidavit of Defendant filed contemporaneously hereto. All facts previously alleged by
Defendant, in her Motion to Dismiss and her Answer, are hereby incorporated as if fully set forth

herein.

An appronriate Order denving Plaintiff* s Motion. and granting Defendant’s Croas-

Motion, 1s lodged herewith.
MEMORANDUM

Plaintiff alleges that State Senator for Alaska’s District G violated Article I,
Section 5 of the Alaska Constitution, Plaintiff’s right to free speech, by blocking Plaintiff from
commenting on Defendant’s posts to her personal Facebook Page and, from replying to the
comments of Defendant’s other Page viewers, for a day. However, Defendant’s acts — in

Bobbie McDow v. Lora Reinbold Page 1 of I5 Opposition & Cross-Motion
3AN-21-05615C1




FRANICH LAW OFF ICE, LLC
104 Kutter Road

Fairbanks, Alaska 99701-3169
Tel.: (907) 456-5100
FAX: (866) 619-5069

“blocking” Plaintiff from her personal Facebook Page for a day — were her own acts, done in her
personal capacity, not in her official capacity, or by anyone on her legislative staff. Plaintiff is
suing Defendant in her personal capacity; Plaintiff is not suing Defendant in her official capacity;
Plaintiff is not suing Defendant as Senator for the State’s District G.

Article I, Section 5 of the Alaska Constitution provides that “every person may
freely speak, write and publish on all subjects, being responsible for the abuse of that right. Article
I, Section 5 of the Alaska Constitution, like the First Amendment to the United States
Constitution, protects individuals against abridgments of their speech by the government, in
public forums, and not against interference attributable to private actions in private forums. There
are two well established principles of law at issue here, the public forum doctrine, and the state
action doctrine, the latter of which only comes into play if a forum is determined to be public, and
not private.

L. DEFENDANT’S FACEBOOK PAGE IS NOT A PUBLIC FORUM

“The public forum doctrine . . . can be briefly stated as follows: Once there exists
a government-controlled forum for the dissemination of information and expression of ideas, the

government cannot deny equal access to that forum based on content alone. This equality of

access is compelled by both the First Amendment and the equal protection clause. (. . . )
[GJovernment may not grant the use of a forum to people whose views it finds acceptable, but
deny use to those wishing to express less favored or more controversial views. (. . . ) Once a forum
is opened up to assembly or speaking by some groups, government may not prohibit others from
assembling or speaking on the basis of what they intend to say. Selective exclusions from a public
forum may not be based on content alone, and may not be justified by reference to content alone.
Although the government may not restrict access to a public forum based on content alone, it
may, however, place reasonable restrictions on the ‘time, place and manner’ of the exercise of

Bobble McDow v, Lora Reinbold Page 2 of 1S Opposition & Cross-Motion
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expressive rights. In other words, while the government may reasonably regulate expressive
activity, it may not censor such activity.”' A public forum is not something that is created by
inaction, or out of thin air — or even by a single person; the government creates a public forum
only with purposeful government action with the intent to opening a non-traditional forum for
public discourse.

As the Court noted in The Alaska Gay Coalition v. Sullivan, “[i]n the majority of
cases dealing specifically with the public forum issue, the question has been whether a particular
place, rather than a publication, was a public forum. Public streets, sidewalks and parks were early
designated public forums. Courts have since then found a wide variety of places to be public
forums including municipal auditoriums, a public-school auditorium, city-owned airports, a state
house rotunda, public utility poles where use was specifically permitted by ordinance, and a state-
owned bus terminal. In addition, limited public forums have been found when the state sponsors
a one-time event and provides members of the public with an opportunity for expression.” A
publication may be considered a public forum to which equal access must be afforded; for
example, a publication by an agency of the state like a state university campus newspaper, and
other publications which are prepared and published by the government, for the purposes of
disseminating information regarding public and private services, and dedicated to expressive and
associational use.® The Alaska Courts have yet to address the issue of whether a social media
Page controlled by an individual person, and a private company, may be considered a “public

forum.”

; The Alaska Gay Coalition v. Sullivan, 578 P.2d 951, 955 (Alaska 1978) (internal citations omitted).
See Walker v. Texas Division, Sons of Confederate Veterans, 576 US 200 (2015); see also Perry v. McDonald,

280 F.3d 159, 166 (2"d Cir. 2001).
? The Alaska Gay Coalition v. Sullivan, 578 P.2d 951, 956 (Alaska 1978) (internal citations omitted).

4 See The Alaska Gay Coalition v. Sullivan, 578 P.2d 951, 957 (Alaska 1978) (internal citations omitted).
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Defendant’s Facebook Page is not a public forum - it belongs to Defendant, and
Facebook. It does not belong to the State, it does not belong to the public at large, and it does not
belong to Plaintiff, none of whom have any control over Defendant’s Page or its content.

Defendant maintains a personal social media “profile” on Facebook which is
linked to her personal Facebook “Page.” Defendant’s Facebook Page was not created nor is it
supported by the legislative informational technology (IT) department; Defendant’s Facebook
Page was created, is administered, and managed by herself in a personal capacity, and of her own
volition. Defendant’s Facebook Page is not an official State of Alaska Page, it is not supported or
funded by the State of Alaska, nor is it a function of the legislature.

Defendant’s Facebook Page is not something Defendant operates in her official
capacity as Senator. It is not a function of her status as an elected official, nor is it official business.
It is Defendant’s personal choice to maintain the Page, and to communicate on it with her viewers,
when she desires to and as she sees fit to do, or not to do. It is her Page, not a public park, or
governmental forum, where anyone can do or say whatever they wish. Defendant’s Page is not
an official way to communicate with her. Pages such as Defendant’s are mere mechanisms

through which Facebook users may express their views and engage—or decline to engage—with
other users, they are not themselves a “forum” in any sense of the word, public or otherwise.

IH. DEFENDANT’S OPERATION OF HER PAGE IS NOT STATE
ACTION.

The “state action” doctrine, can be briefly stated as follows: The People’s right to
free speech, like other rights protected by the United States’ Constitution, is implicated only when
the government, not a private entity or individual, regulates speech.’ This precondition for a

constitutional claim is known as the “state action” requirement. To succeed on her free-speech

* Manhattan Cmty. Access Corp. v. Halleck, 139 8. Ct. 1921, 1928 (2019).
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claim, therefore, Plaintiff must show that Defendant’s decision to block her from interacting with
the Defendant’s personal Facebook Page was an act attributable to the state, not a private
individual. “[C]Jareful adherence to the ‘state action’ requirement preserves an area of individual

216

freedom by limiting the reach of federal law and federal judicial power.”™ To constitute state

action, the alleged deprivation of a right “must be caused by the exercise of some right or privilege
created by the State . . . or by a person for whom the State is responsible,” and “the party charged
with the deprivation must be a person who may fairly be said to be a state actor.”” The distinction
between private and state action is a “fact-bound inquiry” that depends on whether there is “a
close nexus between the State and the challenged action.”®

Like the public forum doctrine, the Alaska Courts, the US Supreme Court and the
Ninth Circuit have yet to analyze the what constitutes “state action” in the context of social-media
blocking. Our Court has expanded the state-action doctrine, in the context of a due process claim,
to include private entities acting on the government’s behalf or otherwise intertwined with the
government.’ The Court has also analyzed an abuse of process claim, for an alleged deprivation

of rights under 42 USC § 1983, adopting the traditional definition of “acting under color of state
law” such a defendant alleged to have deprived a claimant of his/her rights must have exercised
power which he or she “possessed by virtue of state law and made possible only because the
wrongdoer is clothed with the authority of state law,” noting that private parties could be
considered as acting under color of state law if they were to “conspire with a state actor.”'® The
Court has not expanded the state action doctrine to include the actions of individual persons, or

those of elected officials. However, if the Court had done so, even in this expanded context, there

6 Lugar v. Edmondson Qil Co., 457 U.S. 922, 936 (1982).
7 West v. Atkins, 487 U.S. 42, 49 (1988).

8 Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass'n, 531 U.S. 288, 295, 298 (2001).
¥ See Anderson v. Alaska Housing Finance Corp., 462 P.3d 19 (Alaska 2020).

1 See DeNardo v. Cutler, 167 P.3d 674, 678-679 (Alaska 2007).
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is little applicability to social-media-blocking cases where a single elected official commits the
relevant act on her own initiative.

Lacking controlling precedent, Plaintiff cites out-of-circuit authority. One decision
she relies on involved the chair of a county board who blocked and banned a constituent from
participating on the “county Facebook Page.”!! There, the Fourth Circuit agreed with the district
court’s finding that the chairwoman was “acting under color of state law” pursuant to 42 U.S.C.
§ 1983.!2 The circuit and district court looked to things such as the title of the social-media Page,
the Page’s categorization on Facebook, the contact information listed on the Page, and the content
of the Page’s posts to determine whether a ban or block constituted state action."

The other decision Plaintiff cites to is from the Second Circuit, which relied on
similar factors to determine that former-President Donald Trump’s blocking of a constituent on
Twitter amounted to state action.'* The court noted that there was “substantial and pervasive
government involvement with, and control over” the relevant Twitter account.'® Factors favoring
a finding of state action, according to the Second Circuit, included: the account’s reference to the
official @POTUS account, the then-President’s use of Twitter as a “tool of governance and

executive outreach,” his use of Twitter to engage with foreign officials, his use of Twitter to hire
and fire staff, and his use of Twitter to announce changes to national policy.'® However, the
Second Circuit’s decision was vacated by the Supreme Court, and no longer has any legal effect.

As noted above, to constitute state action, the alleged deprivation of a right “must

be caused by the exercise of some right or privilege created by the State . . . or by a person for

" Davison v. Randall, 912 F.3d 666, 673 (4th Cir. 2019), as amended (Jan. 9, 2019).

2 Id. at 679-81.

13 Id. at 678-81.

' Knight First Amend. Inst. at Columbia Univ. v. Trump (Knight), 928 F.3d 226, 234 (2d Cir. 2019), cert. granted,
Judgment vacated as moot sub nom. Biden v. Knight First Amend, Inst. at Columbia Univ. (Knight II), 141 S. Ct.
1220 (2021).

' Id. at 235.

16 Id. at 235-36.
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whom the State is responsible,” and “the party charged with the deprivation must be a person who
may fairly be said to be a state actor.”'” The distinction between private and state action is a “fact-
bound inquiry” that depends on whether there is “a close nexus between the State and the
challenged action.”'® For example, in Davison v. Randall, the Court found that the Page at issue
was a public forum, and that the banning at issue was state action, based upon several facts, many
of which Plaintiff fails to mention, and do not exist in this case, such as that:

Randall’s Chief of Staff also shared administrative control over the Chair Page;

The Chair Page provided contact information for her county office, including her office
telephone number her county email address, and the internet address for the official
county website;

o On her Campaign Page, Randall characterized her Chair Page as her county Facebook
Page, she asked her constituents to reach out to her on her “county Facebook Page”
(Chair Phyllis J. Randall), or via email to her government email address, instead of on
her Campaign Page;

o Randall publicized the Chair Page in her official Chair Newsletter, offering a link to the
Page at the end of her Newsletter, prepared by County employees, hosted on the County
website, and distributed to citizens via Randall’s official county email account;

o In other emails, sent to constituents from Randall’s official county email account,
regarding winter storms, she advised recipients to visit her Chair Page for updates;

o Her posts dealt with numerous aspects of her official responsibilities;

She posted notifications to the public about upcoming Board meetings, and the agenda
for those meetings;

She used the Page to notify constituents about significant public safety issues; and,
She used the Page to coordinate the County’s response to a large snow storm,

communicating with her constituents on the Page regarding which streets needed
plowing."

Defendant does none of these things with, or on, her Page. Defendant’s Facebook
Page was not created nor is it supported by the legislative informational technology (IT)
department; Defendant’s Facebook Page was created, is administered, and managed by herself in

a personal capacity, and of her own volition. Defendant’s Facebook Page is not an official State

'" West v. Atkins, 487 U.S. 42, 49 (1988).

'8 Brentwood Acad. v. Tenn, Secondary Sch. Athletic Ass’n, 531 U.S. 288, 295, 298 (2001).
Y Davison v. Randall, 912 F.3d 666, 673-74 (4th Cir. 2019), as amended (Jan. 9, 2019).
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of Alaska Page, it is not supported or funded by the State of Alaska, nor is it a function of the
legislature.

Defendant’s Facebook Page is not something Defendant operates in her official
capacity as Senator. It is not a function of her status as an elected official, nor is it official business.
It is Defendant’s personal choice to maintain the Page, and to communicate on it with her viewers,
when she desires to and as she sees fit to do, or not to do. Defendant uses her Page to express her
own views and to help educate her viewers about issues in Alaska.

‘What Plaintiff asks the Court to do here, is to find that the text of the Constitution
supports a process of adding up the content of an official’s social-media posts to determine
whether some critical mass of state action has been reached that would make the entire operation
of the account state action and a public forum. These factors might tell us if an official is using
an account for official business, but that seems far afield from answering the question of whether
a member of the State legislature’s temporary blocking of another Facebook user from
commenting on her posts, to her personal Page, but not from viewing or sharing said posts, meets
the requirements for state action the Supreme Court laid out in West.?® That an account might be
used for official purposes in one instance does not necessarily turn everything the account holder
does into state action (just as, for example, a public official’s use of a particular phone to take
various official actions would not be determinative of whether every action taken on that phone
amounted to state action). Additionally, Davison and Knight are further distinguishable because
both defendants used government staff to operate the social-media Pages in question.?!
Perhaps with an official Page, one created by the State legislature, for Defendant

as Senator to District G, blocking a user might be considered “the exercise of some right or

20487 U.S. 42, 49 (1988).
2! Davison, 912 F.3d at 673; Knight, 928 F.3d at 235.
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privilege created by the State.”?? But the same does not follow for a Page created by an individual,
which is what is at issue here. Nor can it be argued that in general “the State is responsible” for
the actions of members of the legislature.”? Members of Congress, acting as a group through the
legislative process, are responsible for the actions of the state, not the reverse.

Ultimately, “the party charged with the deprivation must be a person who may
fairly be said to be a state actor.”* What all these cases show is that it is not enough for the “actor”
to be drawing a government paycheck, or even to be someone who has some authority to act on
behalf of the state. The particular action in question must, to implicate the Constitution, be
undertaken on behalf of the state.

Defendant alone, like other members of the State legislature, has aimost no power
to act on behalf of the Alaska government. Her authorized powers, and those of her colleagues,
are important, but few. She can propose bills and vote on bills, among other things, and those are
profound powers which she has. Ultimately however, it is the legislature as a whole, which is in
control of the ship of state. But individual members of the legislature, unlike executive branch
officials, generally do not have authority to act on behalf of the state.

Davison and Knight both involved the accounts of executive-branch officials,
limiting the applicability of those decisions here. Legislators’ authority to act on behalf of the
state is much more limited than that of executive-branch officials.”® The “official capacity” of a
member of the executive branch is categorically dissimilar from the “official capacity” of a
member of Congress—not just in degree, but in kind. Put simply, legislators legislate. Their state-

created powers are to propose legislation and to vote—and little else. Blocking a Facebook user

22 487 U.S. at 49.

B Id, (finding that State was responsible for doctor employed as contractor for state prison).
* West, 487 U.S. at 54.
25 See Campbell v. Reisch, 986 F.3d 822, 827 (8th Cir. 2021).

Bobbie McDow v. Lora Reinbold Page 9 of 15 Opposition & Cross-Motion
3AN-21-05615C1




FRANICH LAW OFFICE, LLC

104 Kutter Road
Fairbanks, Alaska 99701-3169

Tel.; (907) 456-5100
FAX: (866) 619-5069

from commenting on her Page, or posts, was something Defendant could do before she was in
office and something she can do after she leaves office. If the Defendant’s position in government
makes no difference to her ability to take the action in question, it is hard to see how the action
could be deemed to be one taken under authority created by the State or on its behalf. It is not a
state-created right or privilege and therefore cannot constitute state action.

Individual legislators do not have the constitutional power to either make law or
abridge speech, and thus their individual actions are not within the First Amendment’s coverage,
nor the coverage provided by the Art. I, Sec. 5 of the Alaska Constitution. The State does not
authorize Defendant to run her Facebook Page, and her use of the Page does not amount to action

on the government’s behalf.

II. DEFENDANT IS ENTITLED TO OPERATE HER PAGE THE
SAME AS ANY PRIVATE CITIZEN IS ENTITLED TO.

While individual legislators do not have the constitutional power to either make
law or abridge speech, they do still enjoy the same rights as private citizens. In 4lsworth v.
Seybert, et al., the Supreme Court for the State of Alaska correctly noted that “[1]imiting elected
officials’ speech protections runs counter to the jurisprudence of the U.S. Supreme Court and [the
Alaska Supreme Court]. . . . [L]egislators’ First Amendment rights are as broad as those of private

citizens.”?

Here, Plaintiff is suing Defendant as an individual in her personal and unofficial
capacity, therefore explicitly acknowledging that Defendant’s Page is administered and managed
by Defendant, with the permission of Facebook who “owns” the Page, and that the Page is not
managed or owned by the State of Alaska, or other government entity. Simply stated, Defendant’s

Facebook Page is a place for Defendant to express her own opinions.

2¢ Alsworth v. Seybert, et al., 323 P.3d 47, 57-58 (Alaska 2014) (citing Bond v. Floyd, 385 U.S. 116, 136-37
(1966)).

Bobbie McDow v. Lora Reinbold Page 10 of 15 Opposition & Cross-Motion
3AN-21-05615CI




FRANICH LAW OFFICE, LLC
104 Kutter Road

Fairbanks, Alaska 99701-3169
Tel.: (907) 456-5100
FAX: (866) 619-5069

It is Defendant’s personal choice to maintain the Page, and to communicate on it
with her viewers, when she desires to and as she sees fit to do, or not to do. It is her Page, not a
public park, or governmental forum, or even a governmental publication, where anyone can do
or say whatever they wish, nor was such a forum ever contemplated or intended by Defendant
when she created it. Defendant’s Page is not an official way to communicate with her. Defendant
uses her Page to express her own views and to help educate her viewers about issues in Alaskél.

Defendant, like other state legislators, is able to regulate the content of her personal
Facebook Page and to take down posts, or block viewers from commenting directly on her posts,
as she deems necessary. Defendant made the rules of her Page clear, and the Plaintiff violated
them, insulting others’ religion, asserting that some were members of Qanon, and even calling
for Defendant to resign from her position. Defendant did not block Plaintiff indefinitely, only
temporarily. This is a tool offered to all members of Facebook, the use of which is encouraged by
Facebook as needed.?’ This is not viewpoint discrimination as Plaintiff alleges. The constitutional
right of a private individual to express his or her views in an allegedly public forum only comes
into play only when the property, or “forum,” in question is in fact a public forum, one that is
owned or controlled by the government, and the individual’s exclusion from that forum is the
product of state action. Those elements are plainly not met here.

Defendant’s use of her Facebook page is not unlike many those of many other state
legislators operating similar Facebook Pages, all of whom also make use of this “blocking”
feature, whether their Page is personally managed or not and, most all of which clearly say that
their Page rules will be enforced by removal of comments and/or blocking. For example, Senator
David Wilson’s official Facebook Page has an express Code of Conduct, which states:

To maintain the civility of the Senate Majority Facebook Page, we may hide or ban
users who repeatedly engage in the use of the following:

21 08/09/2021 Motion to Dismiss Exhibit A. See also,
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Obscenities and vulgarities, even using various symbols for letters, or shorthand
(e.g., text messaging abbreviations).

Personal attacks on an individual, group, or class.

Spam, advertising, or off-topic comments. This can include posting a link to a
website, even if it’s non-commercial, that isn’t related to the post.

Confidential information you don’t have a right to post. If the information isn’t
publicly known, then it’s best kept to yourself.

Misinformation, particularly if it appears intentional or is a recurring problem.”®

Likewise, Senator Shelley Hughes’ Page, an official government Page managed by her state

office, provides a “Comment Policy” which states:

This is an informational and legislative site managed by the state office of Senator
Shelley Hughes. Accordingly, although Sen. Hughes values all responsible feedback -
including those that convey opposition to her positions - and each person’s right to
freedom of speech, if comments are threatening, violent, vulgar, abusive, defamatory,
illegal, disrespectful to the rights of others, disparaging on the basis of race, color,
religion, gender or national origin, of a harassing nature, or infringing on other
people’s right to free speech, her office reserves the right to remove them. Please also
note that because this site is managed from a state legislative office, comments that are
election-related are not permitted and will be deleted.

Similarly, Senator Mike Shower’s Page, states:
Foul language, personal attacks, repeated uncivil and disrespectful comments are not

permitted on this Page. This includes libelous, false or otherwise baseless accusations.
Those doing so will be blocked from commenting by admins.*®

Plaintiff and her counsel are correct in the aspect that the First Amendment

protects speech from government censorship. It is written for the protection of all citizens alike,
protecting both Plaintiff and Defendant equally. If Plaintiff had been banned from the official Sen.
Lora Reinbold site that is maintained by the State of Alaska, from contacting Defendant either
through her legislative office, or even through Defendant’s State electronic mailing address, then
Plaintiff would have a legitimate claim for infringement of her right to free speech and request

relief from the Court. This is not the case here, and the mere fact that Defendant is an elected

28 08/09/2021 Motion to Dismiss Exhibit O.
29 08/09/2021 Motion to Dismiss Exhibit P.
39.08/09/2021 Motion to Dismiss Exhibit Q.
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official, does not mean that she is no longer entitled to the enjoyment of her own civil liberties —
to speech, and association, and more — which she had as a private person. Alaska law on this is
well-settled: “legislators’ First Amendment rights are as broad as those of private citizens.™"

Furthermore, 47 USC § 230(c)(2)(A) prohibits civil liability for Plaintiff’s claims.
The Good Samaritan provision of the Communications Decency Act (CDA) states that,
“No...user of an interactive computer service shall be held liable on account of any action
voluntarily taken in good faith to restrict access to or availability of material that the...user
considers to be obscene, lewd, lascivious, filthy, excessively violent, harassing, or otherwise
objectionable, whether or not such material is constitutionally protected.”*? Congress expressly
preempted the field: “Nothing in this section shall be construed to prevent any State from
enforcing any State law that is consistent with this section. No cause of action may be brought
and no liability may be imposed under any State or local law that is inconsistent with this
section,”™?

The facts supporting dismissal pursuant to the CDA are undisputed. The Facebook
page at issue is an interactive computer service under the CDA. Likewise, Defendant is a user of
that interactive computer service. Plaintiff complains that Defendant voluntarily restricted access
to and availability of Plaintiff’s comments, material which Defendant considers to be harassing,
or otherwise objectionable.’* Evidence of Defendant’s actions being taken in good faith are

undisputed.35 Therefore, because the conduct Plaintiff alleges Defendant committed, removing

Plaintiff’s objectionable and harassing content from an interactive computer service, falls under

3! dlsworth v. Seybert, et al., 323 P.3d 47, 57-58 (Alaska 2014) (citing Bond v. Floyd, 385 U.S. 116, 136-37
(1966)).

32 47 U.S.C. § 230(c)(2)(A).

347 U.8.C. § 230(e)(3).

> 08/09/2021 Motion to Dismiss, Exhibits D, E, F, G, H, 1, J, K and L.

3508/09/2021 Motion to Dismiss, Exhibits D, E, F, G, H, I, J, Kand L.
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the provisions of the CDA, Defendant enjoys total immunity from liability and damages, and
Plaintiff’s Complaint should be dismissed in its entirety.

Simply by suing Defendant individually, and not in Defendant’s official capacity,
Plaintiff has acknowledged the personal and individual liberty of Defendant, thereby explicitly
acknowledging that Defendant’s Page is just that: Defendant’s personal Page. The Page belongs
to Defendant, not the State of Alaska, and it is entirely separate from the state government; the
foundations of its existence are the private and sovereign acts of Defendant. Therefore, Defendant
has every natural right to accept or dismiss anyone’s opinion, on any issue, having the same
protections which Plaintiff invokes, herself. Barring Defendant from using her personal Facebook
Page as she chooses, and forcing Defendant to receive and maintain commentary on her Page
from another Facebook user, which she finds objectionable, harassing and otherwise offensive,
would itself be an impermissible prior restraint on Defendant’s speech and Defendant’s right of
association in violation of Article I, Section 5 of the Alaska Constitution, and a violation of the
Communications Decency Act.

IV. CONCLUSION

Defendant had a personal Facebook profile, and a personal Facebook Page prior

to becoming an elected official. Since being elected Senator, Defendant continues to have a
personal Facebook profile, and a personal Facebook Page. When Defendant no longer holds
public office, Defendant will likely continue to have a personal Facebook profile, and a personal
Facebook Page, just as Defendant did before she was elected Senator. Defendant uses both her
personal Facebook profile, and her personal Facebook Page for her own expression and
enjoyment of her individual rights to free speech and association, pursuant to the terms of its use

set forth by Facebook and as permitted by the Communications Decency Act.

Bobbie McDow v. Lora Reinbold Page 14 of 15 Opposition & Cross-Motion
JAN-21-05615C1




104 Kutter Road
Fairbanks, Alaska 99701-3169
Tel.: (907) 456-5100
FAX: (866) 619-5069

FRrRANICH LAW OFFICE, LLC

For these reasons, and those set forth above, Defendant respectfully requests the
Court deny Plaintiff’s Motion for Partial Summary Judgment, and grant Defendant’s Motion for
Summary Judgment, acknowledging that Defendant’s Facebook Page is not a public forum, and
any actions taken on the Page by Defendant are her private actions, taken in good faith, and not

those of the State.

Dated: ,/" 70)«/?/?@0\/ /6/ ZU 2\/ FRANICH LAW OFFICE, LLC

Attorneys for Defendant

CERTIFICATE OF SERVICE
1 certify that a true and correct copy of the foregoing was provided (o
cuch attorney or party of record, via D Courier, D USPS First {—W
Class Mail, mcclmnic Mail [:] Facesimile D Hand-Delivery, B e / - h/w‘/—\
[ True-Filing, as fallows: Heather M. Brown, ABA No. 1405033

Norther Justice Project, LL.C

James J. Davis (ABA No. 9412140)
Gorjune Dudukgian (ABA No. 0506051)
406 G Street, Suite 207

Anchorage, AK 99501

‘Tel. (907) 308-3395

Fax (866) 813-8645

E: jdavis@njp-law.com

I: gdudnkgian@njp-law.com

Date: /’/ ///\fl /9’/ By: M—Ik

Franich lbetv Office

Bohbie McDow v, Lora Reinbold Page [5 o0l 15 Opposition & Cross-Mation
JAN-21-05615C1




